«
DRBE

09 DECEMBER 2022

DRBF THE HAGUE
REGIONAL
CONFERENCE




Study of the effective use of Dispute
Review Boards on PPP (P3)
Infrastructure Projects in the USA

Presenter: Kurt L. Dettman, Esq.
| Chair, DRBF PPP Task Force
' . Principal, Constructive Dispute Resolutions

kdettman(@c-adr.com

© DRBF 2022 2



Outline of CalPoly Study

Research
Objective

Result and
Analysis

Methodology

Conclusion &
/" Recommendations

) CaIPoly\

DRBF — CALPOLY POMONA STUDY REPORT

THE EFFECTIVE USE OF DISPUTE REVIEW BOARDS ON
PUBLIC PRIVATE PARTNERSHIP (P3)

INFRASTRUCTURE PROJECTS IN THE USA

FIMAL REFORT
MAY 2022

/7 CalPoly
.Y Pomona

Dr. Ghada M. Gad
associate Professor, Department of Civil Enginesring
california State Polytechnic University, Pomona

Gayathri Melaedvattil Jaganathan
Graduate student - Master of Science in Civil Engineering
california State Polytechnic University, Pomana

\ I Pomona V

© DRBF 2022




Research Objectives

To develop a framework
for the effective analysis
of DRB options based
on P3 project-specific
objectives and
constraints

To determine effective

arrangements/models of

DRBs that could be used

at various party/contract

interface levels on P3
projects

J
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Methodology
Workflow

What are the major
potential
risks/disputes that
occur on P3

What are the various
arrangements for
using DRBs on P3

How are DRBs
implemented on
projects in North

What are the
effective DRB
arrangements that

Infrastucture projects | America could be used given
Infrastructure in North America as various interface
projects per contract levels and various
requirements project objectives
and constraints
Content
Analysis DRBAID
Preliminary
Literarture Proposed Questionnaire Case Study
: DRB —>» and Focus Vetting - Content
Review -
Models Group analysis and

DRB
Committee
Meetings

Discussions

Interview

Revised
DRBAID

A
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CalPoly Study Methodology Overview

Content analysis of 10 P3 projects
Each owner agency had its own standard way of arranging the
DRB process

4 )

DRBF P3 Task Force + Three focus groups \/
*Identified the various factors to determine Model selection
*Identified pros and cons for each Model
*Formed the basis ofthe Modelselection tooldevelopment
~ 2

Case study vetting \/
DRB Modelselection toolapplied to actual P3 projects for
owneragency feedback

- =
4

~N

Major contribution of this study
Developed a DRB Modelselection tool that can be used to
address all interface levels of P3s (major “friction points”™)

-
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Problem Statement: P3 Structure “Friction Points”

\

Public Owner }

Project agreement

DISPUTE BOARD==
29
Finance

Equity
»  |documents

( documents [ :
lenders — * Concessionaire * — Equity
— L 0&M /facilities

=— DISPUTE

. BOARD
Design-build Management services 29
agreement agreament
DISPUTE BO ARD— * DBOM Interface * > DISPUTE BOARD
77 : : agreement C
Design-buid ( 0&M ffacilities
contractor J L
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. S ﬂv’y
MCthOdOlogy 10 P3 infrastructure projects in United States

\

>
— Content Benchmarked P3 contracts in terms of dispute
resolution processes

Analysis > <

Excelsheetdeveloped to retrieve and document
contracts nformation

AN

\§ )
RESEARCH QUESTIONS
- J

What are the major What are the various | How are DRBs What are the
potential arrangements for implemente: d on effective DRB ( . . . \
risks/disputes that using DRBs on P3 projects in North | arrangements that If
used, detailed analysis of dispute ladder
Infrastructure in North Americaas | | variousintes rface ,
projects per contract levels and various

 noted, along with type of DRBdeployed

(Ifno DRB used, noted whether P3 contract |
_included alternatives

J

DRBAID
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Methodology — DRBF P3 Task Force Input '~

DRBF P3 Task Force - formed in 2016 to assist P3 project
parties in adopting the Dispute Board process and
implementing best practices

Discussed various DRB Model arrangements that
could be developed to address P3 parties’
interface issues

Lo
q

) Resolution Boar,
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RESEARCH QUESTIONS

What are the major What are the various | How are DRBs

potential arrangements for implemsnted on
risks/disputes that using DRBs on P3 projects in North
cur on P3 Infrastucture projects | Amarica
Infrastru in North America
projects per tract
requiremen 1

Adopted DRBF Task Force-proposed 5 DRB
Model arrangements
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Methodology — Proposed Models &

Government Entity (GE)
Single
Dispute
Board
SPVIConcessionaire
: : l : Standing Invitation to
Design-Builder 0 & M Provider attend DB meetings
Model 1
Government Entity (GE)
Dispute
Board #1
SPV/Concessionaire
‘ | Dispute
Board #2
Design-Builder 0 & M Provider

Model 3

Government Entity (GE) Government Entity (GE)
. Dispute
Multiple Board #1
Dispute
Boards SPVIConcessionaire
SPVI/Concessionaire
I l Dispute Dispute
Design-Builder 0 & M Provider el . Board 43
Design-Builder 0 & M Provider

Model 1.1 Model 2

Government Entity (GE) Government Entity (GE)

. Single
SPVIConcessionaire SPVIConcessionaire :

™ Dispute
T T Single

Board
Dispute
Board

Design-Builder 0 & M Provider Design-Builder 0 & M Provider

Model 4 Model 5
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Methodology — Focus ’C}
Groups

(Subje ct matter experts to evaluate various
| DRB Models

P
3 Focus Groups —90 mimutes sessions on
Zoom

-

Included a preliminary survey to collect
information on participants’ previous

kexp eriences with DRBs and P3 projects
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Methodology — Case study
content analysis/interviews
for selected P3 projects

RESEARCH QUESTIONS Y
) CalPoly \
are the vari at are the

\ | Pomona V

rious | How are DRBs
T implemented on
prajects in Narth
America

Preliminary
Questionnaire

Project Name

Location

Interviewed

Central 70 project

I-75 Modernization Project
Segment 3

Southern Ohio Veterans
Memorial Highway
(Portsmouth Bypass) project

Denver, Colorado

Detroit Metropolitan Region,
Michigan

Scioto County, Ohio

Project Engineer (Owner)

Project Engineer (Owner)

DRB Chair, Owner Project
Engineer and Concessionaire
rep

© DRBF 2022




Results and Analysis




Selected P3 Projects Content Analysis

No. | Project Location P3 type Cost

p | Michigan I-75 Modernization 1y ooy DBFM | $1.4 billion
Project (Segment 3)

2 [-77 Managed Lanes Project North Carolina | DBFOM | $647 million

3 | Belle Chasse Bridge and Tunnel .00 DBFOM | $148 million
Replacement

4 Central 70 Project Colorado DBFOM | $1.2 billion

5 |US36 Colorado DBFOM | $208.4 million

6 Metro Region Freeway Lighting = Michigan DBFOM | $172 million

7 | Rapid Bridge Replacement Pennsylvania | DBFM | $1.118 billion
Project

Q SH99 Qrand Parkway Segment F Texas DBM $1.04 billion
- G Project

9 11\18(2;: Tarrant Express Segments Texas DBFOM | $650 million

1o |1-39 Corndor Roadway Florida DBFOM | $1.8 billion
Improvements

© DRBF 2022

~,
) CaIPona

\ | Pomona 4 (



"2l - o - o - o B o - o - o - 1 B  Dispute resolution ladder B o I o T o B TN
P
Design| Third | DAB | DRB |Arbitra| Mediat | Litigati
sate'd fpaﬁ/t on e e 1\2&21 Members | i ding/ Non- ‘tflf;’lrcllcl)rrll
Project Name P3 Type Cost Owner Concessionnaire party arrangement |Partner enlor tactiita Selection .. .. &
. Person| or arrangme binding DRB | binding
ing Method .
of each nt option
Party
Michigan John Laing (40%)
Michigan 1-75 Modernization e Department of|]AECOM (30%) Conventional .
Project (Segment 3) DBFEM $1.4 billion Transportation Dan's Excavating, AJAX Paving, Jay Model 1 Selection Non-binding
(MDOT) Dee Contractors (30%) v v v Litigation
Cintra I-77 Mobility Partners, LLC
50.10% No DRB
. Nonbinding
North Carolina|GCM TH Investments, LLC 20.58% mediation
1-77 Managed Lanes Project DBFOM $647 million ?rejrsrt?ret:ttion of] John Laing I-77 Holdco Corp 10.00% No DRB (No DRB
P Aberdeen Infrastructure Investment 1-77
LLC 10.00%
GCM BD Investments, LLC 9.32% v v v Litigation
. Louisiana No DRB
ﬁzu‘;‘agﬁ‘;‘: Bridge and Tunnel b6 g [$148 million|Department o g‘;g‘g)y Infrastructure - Belle - Chasse No DRB |No DRB Nonbinding
P Transportation N N v N mediation Litigation
. e Colorado Kiewit Development Company (40%) Model 1 -|Conventional L.
Central 70 Project DBFOM $1.2 billion Department of Meridiam (60%) v v v Multiple |Selection Non-binding Litigation
Colorado .
US 36 DBFOM $2.0.8'4 Department of] Plenary Roads Finco LP (Plenary) - the Model 1 |Joint Selection |Non-binding
million . TIFIA Borrower s
Transportation N v N Litigation
L Star America Fund GP, LLC (85%
Michigan equity partner) Conventional
Metro Region Freeway Lighting |DBFOM $172 million Department- of] Aldridge Electric Company (15% equity Model 1 Selection Non-binding
Transportation e
partner) v v v Litigation
Rapid Bridge Replacement DBFM $1.118 Pennsylvania Plenary Group USA Ltd. (80%) Model 1 -|Conventional Non-bindin
Project billion Department of Walsh Investors, LLC (20%) v v v Multiple |Selection g Litigation
Zachry-Odebrecht Parkway Builders, a
SH99 Qrand Parkway Segment F DBM $1.04 billion Texas Departrpent Texas joint Vegmre comprl.sed of] DAB No DRB DAB Binding
- G Project of Transportation |Zachry Construction Corporation and
Odebrecht Construction, Inc v v N4 v
Cintra Concesiones de Infraestructuras
de Transporte, S.A. (56.7%)
North Tarrant Express Segments| yppony 5650 million| L O1@8 DePAItment i jiam Infrastructure (33.3%) DAB  |No DRB DAB Binding
1&2a of Transportation . . .
Dallas Police and Fire Pension System
(10%) v v v v
Florida 1-595 Express, LLC (ACS
1-595 Corridor Roadway DBFOM $1.8 billion |Department of Infrastruct.ure Develop.ment agd TIAA Model 1 Conve.ntlonal Non-binding
Improvements Transportation (50/50 split of the equity portion on Selection
P loan)) as Concessionaire N Vv Any ADR




Dispute resolution ladder
Design| Third | DAB | DRB |Arbitra| Mediat| Litigati
sate'd fpa'i‘ttyt R I 1\22121 Members . fing/ Non ;;1:1?;
Project Name P3 Type Cost Owner Concessionnaire party arrangement |Partner chiortactita Selection . 1 5
. Person| or arrangme binding DRB | binding
ing Method .
of each nt option
Party
i Michigan John Laing (40%) o
:Michigan [-75 Modernization) L Department of|AECOM (30%) Conventional ..
. DBFM 1.4 billi Model 1 . Non-
Project (Segment 3) | $1.4 billion Transportation Dan's Excavating, AJAX Paving, Jay ode Selection on-binding
| e . . oo . . oo . . . e T ’ ’ v Litigation
- No DRB
Government Entity (GE)
Nonbinding
1-77 Managed Lanes Project DBFOM $647 millio Sinal No DRB |[No DRB mediation
ingle
Dispute
B d v v Litigation
. oar No DRB
Belle Chasse Bridge and Tunnel o pp oy (6148 mitlio No DRB [No DRB Nonbinding
Replacement 1 1 v v mediation Litigation
. Lo spv,concess'onalre Model 1 -|Conventional . -
Central 70 Project DBFOM $1.2 billion . . Non-binding |, .. .
. A Multiple |Selection Litigation
|
'US 36 ' DBFOM $2,0.8'4 Model 1 |Joint Selection |Non-binding
million e
‘ : v Litigation
\ |
|
‘Metro Region Freeway Lighting |\DBFOM $172 millio Model 1 |/ onvelntlonal Non-binding
‘ | Selection
. 8 d | v — Litigation
Rapid Bridge Replacement $1.118 tan n nV|tat|0n to Model 1 -|Conventional .
DBFM s ' - : _ , Non-bind o
Project billion D%lgn-Bl“lder 0 & M Pr0V|der g i v Multiple |Selection on-binding Litigation
attend DB meetings
SH99 Grand Parkway Segnlent F [ 1L UAGD L/UPALULIVIIL| L VAGD  JULLIL VULILULL  LULLIpLIdVU UL . .
- G Project bBM $1.04 billion of Transportation [Zachry Construction Corporation and DAB No DRB DAB Binding
Odebrecht Construction, Inc Vv Vv v v
Cintra Concesiones de Infraestructuras
de Transporte, S.A. (56.7%)
North Tarrant Express Segments|,ppong 650 million| O Department)y . fiam Infrastructure (33.3%) DAB  [No DRB DAB Binding
1&2a of Transportation . . .
Dallas Police and Fire Pension System
o (10%) v v v v ——
| Florida 1-595 Express, LLC (ACS |
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| P loan)) as Concessionaire v v o Any ADR




Dispute resolution ladder

Design| Third | DAB | DRB
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MODEL EVALUATION

EVALUATION ASSTUAMPTIONS

1. The project delivery method will be Desizn Build Finance Operate AMaintain (DEFOM)

2. Assume the project has good P23 project governance’'management practices in place

3. Assume the project has early selection of DB members and wse for duration of projects

4. Avsmme contract agreement allows DE to handle any type of dispute (that is, both technical and financial)
5. Avimme nse of a DB Frocess (even thongh details may vary, such as separate technical and fimancial DRHs)
6. Asmume only Owner, Concessionaire, DBT, O&M involvement, and not Financial Entities or Other Stakeholders are part of the DE Process

Aodel Evaluation

Alodel 1.0 - Conventional DB

Model 2.0

Model 3.0

Alodel 4.0

Aodel 5.0 - Ommnibos

DB Frocess at the Concession
Contract level only, with a standing
imvitation for the D&B Contracter
and D&M entity to attend the
Concession level DB meetings

Three separate DB Processes, with one
covering the Concession Contract, ome
covering the D& B Contract, and one
covering the O&M Contract for the full
term

Two separate DB Processes, one for the
Concession Contract, and one covering the
D&B Contract and the early vears of the
O&M Contract

One DB Process at the DB Contract and
D&M contract level

Ome DB Process covering the Concession, the
D&B Contract and the O&M Contract

)
4
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T
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Have you been involved in this DB
arrangement before? (Yes/ o)

Using Model 1.0 “cost™ (defined by
out of pocket cost of DB Process) as
3 basaline how does each other
Model compare (e_g., lower, hizher,
zame) T fostification? Please inclnds
acteal cost range if available

Using Model 1.0 time (defined by
DB process time from dispute
initistion to resolution) as a baseline,
howr does each other Model compare
(e.g, shorter, longer, sams)T
Justification?

How does the parties” participation
in each Model impact (mmprove) the
avoidance and resoluton of
disputes?

What impedimentsbarmiers wounld
you foresee in implementing the DB
Process in these varions
arrangements”

How effective is the Model at
bringing up all issues that might
Eive rise to disputes within the
overall P3 framework and contracts?

Does the Model enable all relevant
information and people to be
available tov'within the DB Process
{e.z , mcluding subconiractors,
degizmars lenders snd fimamcial




EVALUATION ASSTUAMPTIONS

1. The project delivery method will be Design Build Finance Operate AMaintain (DEFOM)

2. Assume the project has good P23 project governance’'management practices in place

3. Assume the project has early selection of DB members and wse for duration of projects

4. Avsmme contract agreement allows DE to handle any type of dispute (that is, both technical and financial)
5. Avimme nse of a DB Frocess (even thongh details may vary, snch as separate technical and fimancial DREHs)
6. Azmume only Owner, Concessionaire, DBT, O&M imvolvement, and not Financial Entities or Other Stakeholders are part of the DB Process

Aodel 1.0 - Conventional DB

Model 2.0

Alodel 4.0

Aodel 5.0 - Ommnibos

DB Frocess at the Concession
Contract level only, with a standing
imvitation for the D&B Contracter
and &M entity to attend the
Concession level DB meetings

Three separate DB Processes, with one
covering the Concession Contract, ome
covering the D&EB Contract, and one
covering the O&M Contract for the full

Two separate DB Processes, one for the
Concession Contract, and one covering the
D&B Contract and the early vears of the
&M Contract

One DB Process at the DB Contract and
D&M contract level

Ome DB Process covering the Concession, the
D&B Contract and the Q&M Contract

Have you been involved in this DB
arrangement before? (Yes/ o)

Using Modal 1.0 “cost”™ (defined by
out of pocket cost of DB Process) as
a baseline, how does each other
Model compare (e_g., lower, hizher,
zame) T Mostification? Please inclnds
acteal cost range if available

5
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Using Model 1.0 time {defined by
DB process time from dispute
initistion to resolution) as a baseline,
howr does each other Model compare
(e.g, shorter, longer, sams)T
Justification?

How does the parties” participation
in each Model impact (mmprove) the
avoidance and resolrtion of
dizputes?

you foresee in implementing the DB
Process in these varions
arrangements”

How effective is the Model at
bringing up all issues that might
Eive rise to disputes within the
overall P3 framework and contracts?

Does the Model enable all relevant
information and people to be
available tov'within the DB Process




EVALUATION ASSTUAMPTIONS

1. The project delivery method will be Design Build Finance Operate AMaintain (DEFOM)

2. Assume the project has good P23 project governance’'management practices in place

3. Assume the project has early selection of DB members and wse for duration of projects

4. Avsmme contract agreement allows DE to handle any type of dispute (that is, both technical and financial)
5. Avimme nse of a DB Frocess (even thongh details may vary, snch as separate technical and fimancial DREHs)
6. Azmume only Owner, Concessionaire, DBT, O&M imvolvement, and not Financial Entities or Other Stakeholders are part of the DB Process

Mlodel 1.0 - Conventional DB

Model 2.0

Alodel 4.0

Model 5.0 - Omnibos

DB Frocess at the Concession
Contract level only, with a standing
imvitation for the D&B Contractor

Three separate DB Processes, with one
covering the Concession Contract, ome
covering the D&EB Contract, and one

Two separate DB Processes, one for the
Concession Contract, and one covering the
D&B Contract and the early vears of the

One DB Process at the DB Contract and
D&M contract level

Ome DB Process covering the Concession, the
D&EB Contract and the O&M Contract

and &M entity to attend the covering the O&M Contract for the full | O&M Contract
Concession level DB meetings term
"

Bk el
e (8 memiren

Have you been involved in this DB
arrangement before? (Yes/ o)

L
Usingz Model 1.0 “cost (defmed by

out of pocket cost of DB Process) as
a baseline, how does each other

Model compare (e_g., lower, hizher,
zame) T Mostification? Please inclnds
acteal cost range if available

Using Model 1.0 time {defined by
DB process time from dispute
initistion to resolution) as a baseline,
howr does each other Model compare
(e.g, shorter, longer, sams)T
Justification?

i
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How does the parties” participation
in each Model impact (mmprove) the
avoidance and resolrtion of
dizputes?

you foresee in implementing the DB
Process in these varions
arrangements”

How effective is the Model at
bringing up all issues that might
Eive rise to disputes within the
overall P3 framework and contracts?

Does the Model enable all relevant




EVALUATION ASSTUAMPTIONS

1. The project delivery method will be Design Build Finance Operate AMaintain (DEFOM)

2. Assume the project has good P23 project governance’'management practices in place

3. Assume the project has early selection of DB members and wse for duration of projects

4. Avsmme contract agreement allows DE to handle any type of dispute (that is, both technical and financial)
5. Avimme nse of a DB Frocess (even thongh details may vary, snch as separate technical and fimancial DREHs)
6. Azmume only Owner, Concessionaire, DBT, O&M imvolvement, and not Financial Entities or Other Stakeholders are part of the DB Process

Aodel 1.0 - Conventional DB

Model 2.0

Alodel 4.0

Aodel 5.0 - Ommnibos

DB Frocess at the Concession
Contract level only, with a standing
imvitation for the D&B Contractor

Three separate DB Processes, with one
covering the Concession Contract, ome
covering the D&EB Contract, and one

Two separate DB Processes, one for the
Concession Contract, and one covering the
D&B Contract and the early vears of the

One DB Process at the DB Contract and
D&M contract level

Ome DB Process covering the Concession, the
D&EB Contract and the O&M Contract

Fe

and &M entity to attend the covering the O&M Contract for the full | O&M Contract
Concession level DB meetings term
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Have you been involved in this DB
arrangement before? (Yes/ o)

Using Modal 1.0 “cost”™ (defined by
out of pocket cost of DB Process) as
a baseline, how does each other
Model compare (e_g., lower, hizher,
zame) T Mostification? Please inclnds
acteal cost range if available

Using Modal 1.0 time (detmed by
DB process time from dispute
initistion to resolution) as a baseline,
howr does each other Model compare
(e.g, shorter, longer, sams)T
Justification?

How does the parnes” participation
in each Model impact (mmprove) the
avoidance and resolrtion of
dizputes?
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you foresee in implementing the DB
Process in these varions
arrangements”

How effective is the Model at
bringing up all issues that might
Eive rise to disputes within the
overall P3 framework and contracts?

Does the Model enable all relevant
information and people to be
available tov'within the DB Process




EVALUATION ASSTUAMPTIONS

1. The project delivery method will be Design Build Finance Operate AMaintain (DEFOM)

2. Assume the project has good P23 project governance’'management practices in place

3. Assume the project has early selection of DB members and wse for duration of projects

4. Avsmme contract agreement allows DE to handle any type of dispute (that is, both technical and financial)
5. Avimme nse of a DB Frocess (even thongh details may vary, snch as separate technical and fimancial DREHs)
6. Azmume only Owner, Concessionaire, DBT, O&M imvolvement, and not Financial Entities or Other Stakeholders are part of the DB Process

Aodel 1.0 - Conventional DB

Model 2.0

Alodel 4.0

Aodel 5.0 - Ommnibos

DB Frocess at the Concession
Contract level only, with a standing
imvitation for the D&B Contractor

Three separate DB Processes, with one
covering the Concession Contract, ome
covering the D&EB Contract, and one

Two separate DB Processes, one for the
Concession Contract, and one covering the
D&B Contract and the early vears of the

One DB Process at the DB Contract and
D&M contract level

Ome DB Process covering the Concession, the
D&EB Contract and the O&M Contract

and &M entity to attend the covering the O&M Contract for the full | O&M Contract
Concession level DB meetings term
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Have you been involved in this DB
arrangement before? (Yes/ o)

Using Modal 1.0 “cost”™ (defined by
out of pocket cost of DB Process) as
a baseline, how does each other
Model compare (e_g., lower, hizher,
zame) T Mostification? Please inclnds
acteal cost range if available

Using Model 1.0 time {defined by
DB process time from dispute
initistion to resolution) as a baseline,
howr does each other Model compare
(e.g, shorter, longer, sams)T
Justification

How does the parties” participation
in each Model impact (mmprove) the
avoidance and resolrtion of
dizputes?

you foresee in implementing the DB
Process in these varions
arrangements”
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How effective is the Model at
bringing up all issues that might
Eive rise to disputes within the
overall P3 framework and contracts?

Does the Model enable all relevant
information and people to be
available tov'within the DB Process




EVALUATION ASSTUAMPTIONS

1. The project delivery method will be Design Build Finance Operate AMaintain (DEFOM)

2. Assume the project has good P23 project governance’'management practices in place

3. Assume the project has early selection of DB members and wse for duration of projects

4. Avsmme contract agreement allows DE to handle any type of dispute (that is, both technical and financial)
5. Avimme nse of a DB Frocess (even thongh details may vary, snch as separate technical and fimancial DREHs)
6. Azmume only Owner, Concessionaire, DBT, O&M imvolvement, and not Financial Entities or Other Stakeholders are part of the DB Process

Aodel 1.0 - Conventional DB

Model 2.0

Alodel 4.0

Aodel 5.0 - Ommnibos
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covering the Concession Contract, ome
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D&B Contract and the early vears of the
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available tov'within the DB Process




EVALUATION ASSTUAMPTIONS

1. The project delivery method will be Design Build Finance Operate AMaintain (DEFOM)

2. Assume the project has good P23 project governance’'management practices in place

3. Assume the project has early selection of DB members and wse for duration of projects

4. Avsmme contract agreement allows DE to handle any type of dispute (that is, both technical and financial)
5. Avimme nse of a DB Frocess (even thongh details may vary, snch as separate technical and fimancial DREHs)
6. Azmume only Owner, Concessionaire, DBT, O&M imvolvement, and not Financial Entities or Other Stakeholders are part of the DB Process

Aodel 1.0 - Conventional DB
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DB Frocess at the Concession
Contract level only, with a standing
imvitation for the D&B Contracter
and &M entity to attend the
Concession level DB meetings

Three separate DB Processes, with one
covering the Concession Contract, ome
covering the D&EB Contract, and one
covering the O&M Contract for the full

Two separate DB Processes, one for the
Concession Contract, and one covering the
D&B Contract and the early vears of the
&M Contract

One DB Process at the DB Contract and
D&M contract level

Ome DB Process covering the Concession, the
D&B Contract and the Q&M Contract
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available tov'within the DB Process
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6. Azmume only Owner, Concessionaire, DBT, O&M imvolvement, and not Financial Entities or Other Stakeholders are part of the DB Process
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One DB Process at the DB Contract and
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Model Pros and Cons

Model 1

Model 2

Model 3

Model 4

Model 5

One DB at the
concession-contract level
only, with a standing
invitation for the D&B
contractor to attend the
concession DB meetings.

Three separate DBs, with one
covering the concession
contract, one covering the D&B
contract and one covering the
early years of the O&M
contract

Separate DBs for the
concession contract, and one
covering the D&B contract and
one covering the early years
of the O&M contract.

One DB at the D&B and
O&M contract level only

One DB covering both the
concession and the D&B
contract

Pros

1. Enables pass through

2. Only One set of
Dispute board
members.

3. Enabling DB dispute
process to extend to
all primary parties
when needed

4. Less chance for
confusions

1. Enables DB process at all
contract levels

2. All parties involved but
separately

1. Enables DB process at all
contract levels

2. All parties involved but
separately

1. More attractive to
financiers than other
options

1. All parties involved

. Enables pass through

3. Permits Dispute board to
apply as a whole

4. Less chance for confusions

N

Cons

1. All parties involved but
DBT and O&M requires
a standing invitation

1. Leading to confusion.
2. Disable pass through of
disputes

. Expensive to maintain

4. Difficult to implement when
there is an interphase
agreement between the
design-builder and the O&M

w

1. Leading to confusion.
2. Disable pass through of
disputes

. Expensive to maintain

4. Cross relation conflicts
within the Design build
team and O&M will be an
issue

w

1. No pass through

. Owner not involved

3. Effectiveness will be
guestioned. No
mechanism to go to
owner.

4. Cross relation conflicts
within the Design build
team and O&M will be
anissue

N

1. Difficult for appointing
Dispute board members
suitable to all primary
parties.




Result and
Analysis —
Focus
Group

)’”3
Factors affecting Model selection L

... Parties’level of participation in developing
process

Interface levels at which DRB process is involved
Pass-through claims process

Cost and time of process

-~ Complexity ofthe project or nature of the
disputes occurring on the project

DRB member selection

Project parties’ contractual interrelationships
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Methodology — Draft DRB Model &

SeleCthn Ald I 001 (DRBAID ) ——
What are the major What are the various ow are £
potential arrangements for emented on
risks/disputes that using DRBs on P3 rojects in Nol
occur on P3 Infrastucture project:
Infrastructure in North America as
projects per contract
quirement:
Content
Analy:
j Proposed
Models
DRB
Ravise: d
Committ DRBAID
Meetings

To aid owners and owner Microsoft Excelused to

representatives in selection of develop the tool
most appropriate DRB Model

© DRBF 2022




DRB
Selection

DRE MODEL SELECTION AID TOOL -
Assume you were in the planning stage of the project, and you have decided to use DRB as your form of DRRM
This tool will aid you in making a decision on the most effective DRE arrangement given your agency/project requirements,constraints

Please select all that apply
1 Does the contractual agr t requires the participation of all parties in the DRB process?
| ves
|= Mo

2 From your understanding of the project requirements, which parties would you prefer OR need to be involved in the DB process?

OwniEr
x Concessionnaire
x | Design Builder
x | DR

3 at what interface levels) do you think you need the DRB(s)?

x | Owner and Concessionaire (8 and 0&M with standing invitation] 1,
| owner and Concessionnaire, Concessionnaire & DB, Concessionnaire and D&M (each saperately)

Crwner and Concessionnaire and Concessionnaire, DB and O&M

Concessionnaire, DB and O&M only [no owner)

COwnier, Concessionnaire, DB and Q&M all together

4 pes the projects Design-Build Contracts have pass through obligations and risk from the Concession Agreement?
[« ves
| Mo

5 How would you rate the budzet and the time availiable to form the DRE process on your project?

Limited budget and time

x Average budzet and time 15
High budget and time

6 How would you rate the complexity (define) of your project?
Lowi/Medium complexity
|x Difficult/challenging complexity

7 Do you forsee challenges in finding appropriate DB members for project?
X Yes
Mo

8 Is the 5PV Standalone? Standalone means..._.
x Yes
[ Mo

9 Any parties interrelated? (for example: concessionnaire being the owner of DE firm)

[= ves

[ Mo
a Model 1 Model 2 Model 3 Model 4 Model 5
1
2 L] 1] o 1 0
3 1 1] o 1] 0
4 i [+] o 1] 1
3 i [+] o 1] 1
] i [+] o 1] 1
7 i 1] o 1] 1
a a 1 1 1 0
9 i 0 o 1) 1

asults [ 1 1 2 5

DRE Model Recommendation

Model 1 Crptiom 1

Model 5 Crption 2

I

Pomona

Appropriate model

15

1,5

15

15

234

i

15
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Result and Analysis — Case Studies &

[ ) o ([ ) ( }
Factors Model 1 | Model 2 | Model 3 | Model 4 | Model 5
Vetting Major Findings

requirement 0 1 1 0 1
Parties’ arrangement 1 1 1 0 1
Interface levels 0 0 0 0 1
Pass through 1 0 0 0 1
Budget and time 1 0 0 0 1
Complexity of project 1 0 0 0 1
DB Member selection 1 0 0 0 1
SPV nature 0 1 1 1 0
Parties’ interrelation 0 1 1 1 0
Results 5 4 4 2 7

DRBAID tool Case 1 Case 2 Case 3

Central 70 project [-75 Modernization project Southern Ohio Veterans
Segment 3 Memorial Highway
(Portsmouth Bypass) project

First Choice Model 1l score 7 Model 1l score 7 Model 5 score 7

Second Choice Model 5 score 6 Model 5 score 5 Model 1 score 5

Actual Model Used Modell Model 1 Model 1
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CalPoly Study Recommendations

* Because of P3 complexity and multi-party relationships, early attention
needs to be given to appropriate dispute mechanisms at major friction
points

* Project sponsors should assess and implement criteria to select the
appropriate DRB Modelbased on the project’s dispute risk profile

* Conventional practice of standing three-person DRB appointed at the
start ofa P3 project and continuing for the duration ofthe project is the
most used arrangement to date

* However, the type of DRB process and DRBmember qualifications should
be tailored to specific project circumstances for most e ffective
implementation

© DRBF 2022
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CalPoly Study Recommendations

e DRBAID tool intended:

* To assist project sponsor in evaluating P3 project dispute risk profile and select
most appropriate DRB Model

* To be a starting point to evaluate most effective DRB Model

* Final selection of P3 project-specific DRB Model should be part of
procurement process, including getting mput from proposers

* Fmal DRB Modelselected and implemented should be done
collaboratively among project sponsor, concessionaire, design-build
entity, and O &M entity.
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Implementing the CalPoly DRBAID
Tool?




P3 Structure: DBFOM

Financial Commitment Sl Entlty (GE)
______ > ~ & I = = Security Package
Legal Relationship ff_;ﬁ = | GEJ [=))
< > I | 35
; (@)
Security Dividend < vt Debt
4 _____ - Ll « _____
—— e e =p Y == = = - - —>
Equity | A Al Principal + Interest
l l
l l £ £
© [ [ © a a
(@)} (@)] Q Q.
© . | | ®© S >
o Contract Price O & M Fee o 2 2
Tl g === - - b 1'° = -
o o ® ©
2! 11z 218
o | ; : 13 5 5
& I Design-Build O & M Agreement | o n n
Agreement
l l
l l
B / Interface v
. . Agreement .
Design-Builder — O & M Provider
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P3 Friction Points

Owner risk events — DSCs, ¢ Production/execution delays

permitting, ROW » Design/workmanship issues
Scope/pricing Issues * O & Missues (Especially
Owner changes (pricing) capital maintenance)

Owner Interference * Handback requirements

» Construction vs. operational funding

* Revenues vs. ROI

« Credit risk, especially if unfunded liabilities for additional
costs, delay, LDs, etc.

Contractor/Designer
relationship (JV v sub)
Quality/workmanship issues

Flow down requirements .
Sub production/execution
delays c
Scope / pricing issues
Product Issues/Warranties

- —|> SPV/Concessionaire <

Government Entity (GE)

E&O Claims

Sub Surety Issues

Builders Risk Claims
Operational vs Construction
coverages

— P

Guarantors
Insurers

Design-Builder

Subcontractors; Subconsultants;

Suppliers

Design vs. workmanship issues
Toll revenue / ROl issues
Warranty issues

O & M issues (Especially capital
maintenance)
LOS/Performance issues

«_ _>

O & M Provider

* Concession/DB/Operator
* O & M issues w/ materials & equipment
* Product Quality/Durability issues
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Conventional DB?

* One DB at the Concession _
contract level, with a Owner
standing mvitation for the ‘

: — Single DB
DBT and O &M Entity to Single
attend the Concession- Project Company
le ve 1 DB mee tlIlg S (SVP/Concessionaire) _
* DB has jurisdiction over ,—1 \—}
Owner-Concessionaire Design-Build -
claims, mcluding Team (DBT) Provider
DBT/O &M “pass-through”
Cla 1m S Standing invitation to attend

DB meetings
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Three Separate DBs?

* Three separate DBs, with
one covering the
Concession contract, one
covering the DBT contract, :
and one covering the O &M A iy

contract | |
e Each DB handles claims DB2 — __ DB 3

ol Design-Build O &M
OIlly within its own Team (DBT) Provider

contractual grouping L i

Owner

‘ — DB 1

© DRBF 2022




Two Separate DBs?

* Two separate DBs, one for
the Concession contract, and
one covering the DBT
contract and the O &M
contract

* Owner-Concessionaire DB
has jurisdiction over Owner-
Concessionailre claims,

mcluding DBT/O &M “pass-
through™ claims

* Concessionaire-DBT/O &M
DB has jurisdiction over “non-
pass-through”claims

Project Company )
(SVP/Concessionaire)

,_1

Design-Build
Team (DBT)

Owner

— DB 1

[

I
O &M

Provider

— DB 2
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One DB at Lower Tier?

e One DB atthe DBT contract
and O &M contract level Owner

. Concessionaire-DBT/O &M ‘

DB has jurisdiction over “non- :
’ - Project Company
pass-through”claims (no (SVP/Concessionaire)
Owner involvement)
— Single
DB
Design-Build O &M
Team (DBT) Provider
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Omnibus DB—DRBF Recommended Model

* One DB covering the Concession
Contract, the D&B contract, and the
O &M contract

* DB handles Owner-Concessionaire
claims, including DBT/O &M “pass-
through” claims

e DB also handles Concessionaire-
DBT/O &M “non-pass-through”
claims

Owner

Project Company
(SVP/Concessionaire)

,_1

Design-Build
Team (DBT)

\_‘

O &M
Provider

Single
DB
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Where is the DRBF going with this
study?




OOOOO

DRBF P3 Toolkit Development

» Summary level document covering the following:
* P3 “Friction Points” Summary
* Business Case for DBs on P3s

" Dispute Systems Design approach to developing project dispute
process, including placement of DB in it

* Model Selection process and criteria—PDRBAID as “frammg” tool

" Implementation model documents:
= P3 DB Specification

* P3 DB Multi-party Agreement
* P3 DB Operating Procedures
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Overall Conclusions: DRBs & P3 Disputes

» P3 disputes are unavoidable & can result in significant time & financial
losses

= P3 dispute process works more effectively if there 1s in-depth
understanding of dispute sources and a corresponding dispute process is
established ahead oftime in the P3 contracts

* DRBs help maintain an open and collaborative relationship, which 1s
necessary to sustain the "partnership"” on P3 projects

* DRBs foresee situations leading to future problems and can work with
parties to prevent them from evolving to formal disputes

* DRB process 1s much faster, less expensive, and more suited for
construction conflicts and claims, as compared to arbitration and litigation

© DRBF 2022




Questions ??
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