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Outline of CalPoly Study

Re se a rch  
O b je ctive Me tho d o lo g y

Re sult  and   
Ana lysis

Co nclusio n  & 
Re co m m e nd atio ns 
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Research Objectives

To d e te rmine  e ffe ctive  
arrang e me nts/mod e ls of 
DRBs that could  b e  use d  
at various p arty/contract 

inte rface  le ve ls on P3 
p ro je cts

To d e ve lop  a frame work 
for the  e ffe ctive  analysis 
of DRB op tions b ase d  
on P3 p ro je ct-sp e cific 

ob je ctive s and  
constraints 
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Methodology 
Workflow
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CalPoly Study Methodology Overview
Co nte nt ana lysis o f 1 0  P3  p ro je cts

Each owne r ag ency had  its own stand ard  way of arrang ing  the  
DRB p rocess

DRBF P3  Task Fo rce  + Thre e  fo cus g ro up s
* Id entified  the  various factors to  d e te rmine  Mod e l se lection 
* Id entified  p ros and  cons for each Mod e l
* Formed  the  b asis o f the  Mod e l se lection too l d eve lop ment

Case  stud y ve tt ing
DRB Mod e l se lection too l ap p lied  to  actual P3 p ro jects for 
owne r ag ency feed b ack

Majo r co ntrib u tio n  o f th is stud y 
Deve lop ed  a DRB Mod e l se lection too l that can b e  used  to  
ad d re ss all inte rface  leve ls of P3s (major “friction p oints”)
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DISPUTE BOARD 
??

DISPUTE 
BOARD 
??

DISPUTE BOARD 
??

DISPUTE BOARD 
??

Problem Statement: P3 Structure “Friction Points”



© DRBF 2022 8

Methodology 
– Content 

Analysis

10 P3 infrastructure  p ro je cts in Unite d  State s 

Be nchmarke d  P3 contracts in te rms of d isp ute  
re so lution p roce sse s

Exce l she e t d e ve lop e d  to  re trie ve  and  d ocume nt 
contracts information

Note d  whe the r a DRB was use d

If use d , d e taile d  analysis o f d isp ute  lad d e r 
no te d , along  with typ e  of DRB d e p loye d

If no  DRB use d , no te d  whe the r P3 contract 
includ e d  alte rnative s
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Methodology – DRBF P3 Task Force Input
DRBF P3 Task Force  - forme d  in 2016 to  assist P3 p ro je ct 
p artie s in ad op ting  the  Disp ute  Board  p roce ss and  
imp le me nting  b e st p ractice s

Discusse d  various DRB Mod e l arrang e me nts that 
could  b e  d e ve lop e d  to  ad d re ss P3 p artie s’ 
inte rface  issue s

Ad op te d  DRBF Task Force -p rop ose d  5 DRB 
Mod e l arrang e me nts
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Methodology – Proposed Models

Mo d e l 1 .1  Mo d e l 1  

Mo d e l 3  Mo d e l 4 Mo d e l 5

Mo d e l 2  
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Methodology – Focus 
Groups

Sub je ct matte r exp e rts to  e valuate  various 
DRB Mod e ls

3 Focus Group s – 90 minute s se ssions on 
Zoom

Includ e d  a p re liminary surve y to  co lle ct 
information on p articip ants’ p re vious 
exp e rie nce s with DRBs and  P3 p ro je cts

Imag e  Source : http s:/ /www.sp ad esurve y.com/how-d o-focus-g roup -works/
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Methodology – Case study 
content analysis/interviews 
for selected P3 projects

Pro je ct  Nam e Lo ca tio n Inte rvie w e d

Ce ntral 70 p ro je ct De nve r, Colorad o Pro je ct Eng ine e r (O wne r)

I-75 Mod e rnization Pro je ct 
Se g me nt 3 

De tro it Me trop olitan Re g ion, 
Michig an

Pro je ct Eng ine e r (O wne r)

Southe rn O hio  Ve te rans 
Me morial Hig hway 
(Portsmouth Byp ass) p ro je ct 

Scio to  County, O hio DRB Chair, O wne r Pro je ct 
Eng ine e r and  Conce ssionaire  
re p
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Results and Analysis

1 3
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Selected P3 Projects Content Analysis
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Partner
ing

Design
ated 

Senior 
Person 
of each 
Party

Third 
party 

facilitat
or

DAB DRB Arbitra
tion

Mediat
ion

Litigati
on 

John Laing (40%)
AECOM (30%)
Dan's Excavating, AJAX Paving, Jay 
Dee Contractors (30%)
Cintra I-77 Mobility Partners, LLC 
50.10% No DRB

GCM TH Investments, LLC 20.58% Nonbinding 
mediation

John Laing I-77 Holdco Corp 10.00%
Aberdeen Infrastructure Investment I-77 
LLC 10.00%
GCM BD Investments, LLC 9.32%

No DRB
Nonbinding 
mediation

Kiewit Development Company (40%)
Meridiam (60%)

US 36 DBFOM $208.4 
million

Colorado 
Department of
Transportation

Plenary Roads Finco LP (Plenary) - the 
TIFIA Borrower ✓ ✓ ✓

Model 1 Joint Selection Non-binding
Litigation 

Star America Fund GP, LLC (85%
equity partner)
Aldridge Electric Company (15% equity
partner)
Plenary Group USA Ltd. (80%)
Walsh Investors, LLC (20%)

SH99 Grand Parkway Segment F
- G Project DBM $1.04 billion Texas Department

of Transportation

Zachry-Odebrecht Parkway Builders, a
Texas joint venture comprised of
Zachry Construction Corporation and
Odebrecht Construction, Inc ✓ ✓ ✓ ✓

DAB No DRB DAB Binding

Cintra Concesiones de Infraestructuras 
de Transporte, S.A. (56.7%)
Meridiam Infrastructure (33.3%)
Dallas Police and Fire Pension System 
(10%)

I-595 Corridor Roadway 
Improvements DBFOM $1.8 billion

Florida 
Department of 
Transportation 

I-595 Express, LLC (ACS 
Infrastructure Development and TIAA 
(50/50 split of the equity portion on 
loan)) as Concessionaire ✓ ✓

Model 1 Conventional 
Selection Non-binding

Any ADR

No DRB DAB Binding

✓ ✓

DAB

Conventional 
Selection

Non-binding
Litigation 

North Tarrant Express Segments
1&2a  DBFOM $650 million Texas Department

of Transportation

✓ ✓

✓ ✓
Model 1 - 
Multiple 

Conventional 
Selection Non-binding

Litigation 
Rapid Bridge Replacement
Project

DBFM $1.118 
billion

Pennsylvania 
Department of ✓

✓ ✓

Model 1

Conventional 
Selection

Non-binding
Litigation 

Metro Region Freeway Lighting DBFOM $172 million
Michigan 
Department of
Transportation ✓

✓ ✓
Model 1 - 
Multiple 

No DRB No DRB
Litigation 

Central 70 Project DBFOM $1.2 billion Colorado 
Department of ✓

✓ ✓ ✓

No DRB No DRB

Litigation 

Belle Chasse Bridge and Tunnel
Replacement DBFOM $148 million

Louisiana 
Department of
Transportation 

Plenary Infrastructure Belle Chasse
(PIBC) ✓

✓ ✓

Model 1 Conventional 
Selection Non-binding

Litigation 

I-77 Managed Lanes Project DBFOM $647 million
North Carolina
Department of
Transportation

✓

✓ ✓

DRB 
Model 

arrangme
nt

Members 
Selection  
Method

Binding/ Non-
binding DRB

If non-
binding, 
binding 
option

Michigan I-75 Modernization
Project (Segment 3) DBFM $1.4 billion

Michigan 
Department of
Transportation 
(MDOT) ✓

Project Name P3 Type Cost Owner Concessionnaire party arrangement

Dispute resolution ladder
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Result & Analysis 
–
Focus Group
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1. Have you been involved in any of this DB arrangement before?
Most Involved Model was Model 1
Also Hybrid Model of Model 1 and 5
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2. Using Model 1.0 “cost” (defined by out-of-pocket cost of DB Process) as a baseline, 
how does each other Model compare (e.g., lower, higher, same)? Justification? 

Model 1 as baseline
Model 2 three times Model 1
Model 3 two times model 1
Model 4 half the model 1 and 
Model 5 - 1.5 times the cost of model 1.
Cost for each model will be dependent on how often the DRB meets and depend 
on the nature of dispute.
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3. Using Model 1.0 time (defined by DRB process time from dispute initiation to 
resolution) as a baseline, how does each other Model compare (e.g., shorter, longer, 
same)?

• Models 2, 3, and 4 - almost the same time as Model 1.
• Model 5 - longer time.
• Time variability by type and complexity of the dispute
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4. How does the parties’ participation in each Model impact (improve) the avoidance 
and resolution of disputes?

• Both model 1 and model 5 are expected to have a similar impact if the design-
builder and O&M participate in the meetings for model 1.

• Model 4 will own the significant risk because no owner involvement.
• Model 2 will be difficult to implement when there is an interface agreement 

between the design-builder and the O&M.
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5. What impediments/barriers would you foresee in implementing the DB Process in 
these various arrangements?

Model 2 and Model 3 - more complex the DRB process, more barriers will occur. 
Cross relation conflicts within the Design Build Team and O&M team could be a 
barrier for Model 3 and Model 4.
Model 5 will require a holistic management approach.
Major barrier in member selection for Models 2, 3 and 5.
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6. How effective is the Model at bringing up all issues that might give rise to disputes 
within the overall P3 framework and contracts?
Increased compartmentalization with separate DRB processes will result in fewer 
issues being raised.
Effectiveness will vary based on the nature of the disputes that occur. 
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7. Does the Model enable all relevant information and people to be available 
to/within the DRB Process (e.g., including subcontractors, designers, lenders, and 
financial entities)?
Model 5 removes the barriers and involves all relevant information and people.
Model 2, 3 will have less involvement of the parties due to separate DRB processes.
Even though Model 4 does not allow for owner involvement, it does allow everyone 
at that level to attend the meeting.



Model Pros and Cons
Model 1 Model 2 Model 3 Model 4 Model 5
One DB at the 
concession-contract level 
only, with a standing 
invitation for the D&B 
contractor to attend the 
concession DB meetings.

Three separate DBs, with one 
covering the concession 
contract, one covering the D&B 
contract and one covering the 
early years of the O&M 
contract

Separate DBs for the 
concession contract, and one 
covering the D&B contract and 
one covering the early years 
of the O&M contract.

One DB at the D&B and 
O&M contract level only

One DB covering both the 
concession and the D&B 
contract

Pros

1. Enables pass through
2. Only One set of 

Dispute board 
members.

3. Enabling DB dispute 
process to extend to 
all primary parties 
when needed

4. Less chance for 
confusions

1. Enables DB process at all 
contract levels

2. All parties involved but 
separately

1. Enables DB process at all 
contract levels

2. All parties involved but 
separately

1. More attractive to 
financiers than other 
options

1. All parties involved
2. Enables pass through
3. Permits Dispute board to 

apply as a whole
4. Less chance for confusions

Cons

1. All parties involved but 
DBT and O&M requires 
a standing invitation

1. Leading to confusion.
2. Disable pass through of 

disputes
3. Expensive to maintain
4. Difficult to implement when 

there is an interphase 
agreement between the 
design-builder and the O&M

1. Leading to confusion.
2. Disable pass through of 

disputes
3. Expensive to maintain
4. Cross relation conflicts 

within the Design build 
team and O&M will be an 
issue

1. No pass through
2. Owner not involved
3. Effectiveness will be 

questioned. No 
mechanism to go to 
owner.

4. Cross relation conflicts 
within the Design build 
team and O&M will be 
an issue

1. Difficult for appointing 
Dispute board members 
suitable to all primary 
parties.
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Result and 
Analysis –
Focus 
Group 

Partie s’ leve l o f p articip ation in d eve lop ing  
p roce ss

Inte rface  levels at which DRB p rocess is involved

Pass-throug h claims p roce ss 

Cost and  time  of p roce ss

Comp lexity of the  p ro ject o r nature  of the  
d isp ute s occurring  on the  p ro ject

DRB memb er se lection

Pro ject p artie s’ contractual inte rre lationship s

Factors affecting Model selection
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Methodology – Draft DRB Model 
Selection Aid Tool (DRBAID)

To aid  owne rs and  owne r 
re p re se ntative s in se le ction of 
most ap p rop riate  DRB Mod e l

Microsoft Exce l use d  to  
d e ve lop  the  too l
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DRB 
Selection 
Aid Tool 
(DRBAID)

3 0
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Result and Analysis – Case Studies 
Vetting Major Findings

DRBAID to o l Case  1
Ce ntra l 7 0  p ro je ct  

Case  2
I-7 5  Mo d e rn iza t io n  p ro je ct  
Se g m e nt 3  

Case  3
So uthe rn  O h io  Ve te rans 
Me m o ria l Hig hw ay 
(Po rtsm o uth  Byp ass) p ro je ct  

First  Cho ice Mod e l 1 score  7 Mod e l 1 score  7 Mod e l 5 score  7 

Se co nd  Cho ice Mod e l 5 score  6 Mod e l 5 score  5 Mod e l 1 score  5 

Actua l Mo d e l Use d  Mod e l 1 Mod e l 1 Mod e l 1
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CalPoly Study Recommendations
• Be cause  of P3 comp lexity and  multi-p arty re lationship s, e a rly a tte ntio n  

ne e d s to  b e  g ive n to  ap p rop riate  d isp ute  me chanisms at m a jo r frict io n  
p o ints

• Proje ct sp onsors should  asse ss and  imp le me nt crite ria to  se le ct the  
ap p rop riate  DRB Mod e l b ase d  on the  p ro je ct ’s d isp u te  risk p ro file

• Conve ntional p ractice  of stand ing  th re e -p e rso n  DRB ap p ointe d  at the  
start o f a P3 p ro je ct and  continuing  for the  d uration of the  p ro je ct is the  
most use d  arrang e me nt to  d ate  

• Howe ve r, the  typ e  of DRB p roce ss and  DRB me mb e r q ualifications should  
b e  ta ilo re d  to  sp e cific p ro je ct  circum stance s for most e ffe ctive  
imp le me ntation



© DRBF 2022 3 3

CalPoly Study Recommendations
• DRBAID to o l inte nd e d : 

• To assist  p ro je ct  sp o nso r in evaluating  P3 p ro ject d isp ute  risk p rofile  and  se lect 
most ap p rop riate  DRB Mod e l

• To b e  a sta rt ing  p o int  to evaluate  most e ffective  DRB Mod e l

• Fina l se le ctio n of P3 p ro je ct-sp e cific DRB Mod e l should  b e  p a rt  o f 
p ro cure m e nt p roce ss, includ ing  g e tting  inp ut from p rop ose rs

• Final DRB Mod e l se le cte d  and  imp le me nte d  should  b e  d one  
co llab o ra tive ly among  p ro je ct sp onsor, conce ssionaire , d e sig n-b uild  
e ntity, and  O &M e ntity.
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Implementing the CalPoly DRBAID 
Tool?

3 4
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Financial Commitment

Legal Relationship

Security

Legend
Government Entity (GE)

SPV/Concessionaire Senior LendersEquity Sponsor

O & M ProviderDesign-Builder

Security Package

Debt

Principal + Interest

O & M FeeContract Price

Dividend

Equity

Se
cu

rit
y 

Pa
ck

ag
e

Se
cu

rit
y 

Pa
ck

ag
e

Se
co

nd
ar

y 
Su

pp
or

t

Se
co

nd
ar

y 
Su

pp
or

t

Design-Build 
Agreement

O & M Agreement

Pa
ym

en
t 

or
 R

ig
ht

Pr
oj

ec
t

Ag
re

em
en

t
Interface 

Agreement

P3 Structure: DBFOM
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Government Entity (GE)

SPV/Concessionaire
Senior Lenders

Shareholders

O & M ProviderDesign-Builder

Subcontractors; Subconsultants; 
Suppliers

Guarantors
Insurers

• Owner risk events – DSCs, 
permitting, ROW

• Scope/pricing Issues
• Owner changes (pricing)
• Owner Interference

• Production/execution delays
• Design/workmanship issues
• O & M issues (Especially 

capital maintenance)
• Handback requirements

• Construction vs. operational funding
• Revenues vs. ROI
• Credit risk, especially if unfunded liabilities for additional 

costs, delay, LDs, etc.

• Flow down requirements
• Sub production/execution 

delays
• Scope / pricing issues
• Product Issues/Warranties

• Contractor/Designer 
relationship (JV v sub)

• Quality/workmanship issues

• E&O Claims
• Sub Surety Issues
• Builders Risk Claims
• Operational vs Construction 

coverages

• Concession/DB/Operator 
• O & M issues w/ materials & equipment
• Product Quality/Durability issues
• Guarantee/Warranty issues
• Quality v Schedule conflicts

• Design vs. workmanship issues
• Toll revenue / ROI issues
• Warranty issues 
• O & M issues (Especially capital 

maintenance)
• LOS/Performance issues

P3 Friction Points
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Conventional DB?

O w ne r

Pro je ct  Co m p any
(SVP/ Co nce ssio na ire )

O &M 
Pro vid e r

De sig n-Build  
Te am  (DBT)

• O ne  DB at the  Conce ssion 
contract le ve l, with a 
stand ing  invitation for the  
DBT and  O &M Entity to  
atte nd  the  Conce ssion-
le ve l DB me e ting s

• DB has jurisd iction ove r 
O wne r-Conce ssionaire  
claims, includ ing  
DBT/O &M “p ass-throug h” 
claims Stand ing  invitation to  atte nd

DB me e ting s

Sing le  DB
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Three Separate DBs?

O w ne r

Project Company
(SVP/Concessionaire)

O &M 
Pro vid e r

De sig n-Build  
Te am  (DBT)

• Thre e  se p arate  DBs, with 
one  cove ring  the  
Conce ssion contract, one  
cove ring  the  DBT contract, 
and  one  cove ring  the  O &M 
contract

• Each DB hand le s claims 
only within its own 
contractual g roup ing

DB 1

DB 3DB 2
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Two Separate DBs?

O w ne r

Project Company
(SVP/Concessionaire)

O &M 
Pro vid e r

De sig n-Build  
Te am  (DBT)

• Two se p arate  DBs, one  for 
the  Conce ssion contract, and  
one  cove ring  the  DBT 
contract and  the  O &M 
contract

• O wne r-Conce ssionaire  DB 
has jurisd iction ove r O wne r-
Conce ssionaire  claims, 
includ ing  DBT/O &M “p ass-
throug h” claims

• Conce ssionaire -DBT/O &M 
DB has jurisd iction ove r “non-
p ass-throug h” claims

DB 1

DB 2
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One DB at Lower Tier?

O w ne r

Project Company
(SVP/Concessionaire)

O &M 
Pro vid e r

De sig n-Build  
Te am  (DBT)

• O ne  DB at the  DBT contract 
and  O &M contract le ve l

• Conce ssionaire -DBT/O &M 
DB has jurisd iction ove r “non-
p ass-throug h” claims (no  
O wne r involve me nt)

Sing le  
DB
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Omnibus DB—DRBF Recommended Model 

O w ne r

Project Company
(SVP/Concessionaire)

O &M 
Pro vid e r

De sig n-Build  
Te am  (DBT)

• O ne  DB cove ring  the  Conce ssion 
Contract, the  D&B contract, and  the  
O &M contract

• DB hand le s O wne r-Conce ssionaire  
claims, includ ing  DBT/O &M “p ass-
throug h” claims

• DB also  hand le s Conce ssionaire -
DBT/O &M “non-p ass-throug h” 
claims

Sing le  
DB
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Where is the DRBF going with this 
study?

4 2
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DRBF P3 Toolkit Development

 Summary le ve l d ocume nt cove ring  the  fo llowing :
 P3 “Friction Points” Summary
 Busine ss Case  for DBs on P3s
 Disp ute  Syste ms De sig n ap p roach to  d e ve lop ing  p ro je ct d isp ute  

p roce ss, includ ing  p lace me nt of DB in it
 Mod e l Se le ction p roce ss and  crite ria—DRBAID as “framing ” too l

 Imp le me ntation mod e l d ocume nts:
 P3 DB Sp e cification
 P3 DB Multi-p arty Ag re e me nt
 P3 DB O p e rating  Proce d ure s
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Overall Conclusions: DRBs & P3 Disputes
 P3 d isp ute s are  unavoid ab le  & can re sult in sig nificant time  & financial 

losse s
 P3 d isp ute  p roce ss works more  e ffe ctive ly if the re  is in-d e p th 

und e rstand ing  of d isp ute  source s and  a corre sp ond ing  d isp ute  p roce ss is 
e stab lishe d  ahead  of time  in the  P3 contracts
 DRBs he lp  maintain an op e n and  co llab orative  re lationship , which is 

ne ce ssary to  sustain the  "p artne rship " on P3 p ro je cts
 DRBs fore se e  situations lead ing  to  future  p rob le ms and  can work with 

p artie s to  p re ve nt the m from e volving  to  formal d isp ute s
 DRB p roce ss is much faste r, le ss exp e nsive , and  more  suite d  for 

construction conflicts and  claims, as comp are d  to  arb itration and  litig ation
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Que stions ??
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