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The paper in the proceedings documents the Panel Discussion given at RETC 2021 in Las Vegas;
This presentation focuses on the Industry Survey.
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This paper and presentation are in collaboration with The Dispute Resolution Board Ve
Foundation, stemming from the collaborative agreement with the UCA. .

Underground
Construction
Association

A Division of SME NORTH AMERICAN
TUNNELING CONFERENCE




Today’s Presenters

Joe has over 36 years of experience in
heavy civil construction including
several tunnel contracts. For the
underground work Joe has served the
Owner in various roles including
Resident Engineer and Executive
Project Director. Joe has spent the
last 24 years at Sound Transit. Joe is
an active member of the Dispute
Resolution Board Foundation (DRBF)
and has served on their Board
including Region 1 President (North
America) in 2018-19.
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Mike Roach, Traylor Brothers,

on behalf of the Contractors

Mike has over 42 years of experience
in the tunnel construction business,
serving in various capacities from
miner to Project Manager throughout
the successful procurement and
construction of over twenty projects.
A 35-year veteran with Traylor Bros.,
Inc., he has extensive experience with
projects ranging from water,
wastewater, mass transit and railway
tunnels throughout North America.
Mike currently serves as the Chief
Engineer & Estimator for the
company’s Underground Division.




A Good Response-

(242 Total Responses in 33 countries)
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Countries Iiesponding

m Australia m Botswana
m Costa Rica m Egypt

m India m Indonesia
m Pakistan m Panama
m Portugal m Qatar

m Sri Lanka Sweden

m United Kingdom m Unites States

m Brazil m Canada m Columbia

m France m Germany m Iceland

m [taly m Montenegro New Zealand
Peru m Philippines m Poland

m Romania m Serbia South Africa

m Switzerland The Netherlands = Turkey

m Uruguay




Respondents

m Owner

m Contractor/Sub-contractor

m Engineer/Designer/Consultant

m Construction Manager

® DRB Practitioner/Member on DRBs
m Attorney

m Retired/not active in the industry

m Other (please specify)

... and a Good Cross-section
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...today we are focusing on Owners’ and Contractors’
responses.
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Does inclusion of a DRB provision in the contract affect your willingness to
bid on a project?

Yes
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Does inclusion of a DRB provision in the contract affect your bid price?

Yes, lower risk contingency and lower bids
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Of the DRB hearings you have been involved with, how many
would you estimate resulted in a favorable recommendation?
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Does your organization typically accept a DRB recommendation
regardless of outcome?

Other

It depends on the circumstances

We typically accept recommendations, even if we disagree, to keep the
project moving forward

We only accept recommendations if they are in our favor

Yes, always

1° I"‘
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Of the total number of DRB hearings you have been involved with, what
percentage would you estimate were brought forth to subsequent
proceedings (e.g. mediation, arbitration, or litigation)?

76 - 100%

51 -75%

26 - 50%

0-25%
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Are your organization's decision makers (the ones who decide to accept or
reject a DRB recommendation) typically present at the routine DRB
meetings and hearings?

Hearings, but not routine meetings

Routine meetings but not hearings

Intermittently

No, not typically

Yes, mostly
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Do you believe DRBs reduce the amount of "spurious" or minor claims
merely by the existence of the DRB?

Yes
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Have your DRBs provided recommendations in accordance with the
contract, or have provided recommendations based on what they believe to
be 'fair and equitable' or 'whatever is needed to resolve the issue?

| have experienced times when the DRB was unsure of, or misunderstood, one or
more contractual issues

DRBs rarely focus on the contract

Mostly, but occasionally strayed from the contract, DRB Agreement, and/or
Operating Procedures in one or more areas

Always based on the relevant contract documents, DRB Agreement and
Operating Procedures
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Have your DRBs been instructed to strictly follow the terms of the contract

when setting out guidelines for meetings and hearings?

Never

Sometimes

Always
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How should disputes between and contractor and sub-contractor be
handled?

Other

The prime DRB and procedures should be used, BUT an additional DRB
member should be added from the sub-contractor's trade, subject to approval by
all parties

The prime DRB and procedures should be used
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On a 3-member DRB, how many members should have specific experience
with the planned type of project (such as heavy construction experience as
a contractor, or geotechnical design experience for a transit project)?

Other

Some experience is desired, but not necessary

At least two should have the required specialty experience

At least one member should have extensive specialty experience

All

|'l|’r1
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How important is training in DRB processes and procedures?

DRB training is not necessary

DRB training is desired, but not required

DRB appointees should show proof of current training (certificates) prior to project
kick-off

All members - DRB appointees, owner and contractor principles - should have
relevant and current training
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How satisfied are you with the available pool of impartial, experienced, and
trained DRB candidates?

There is not enough diversity available to appoint well-balanced DRB panels

There are not enough trained DRB members available

There are not enough qualified DRB members available

There are not enough qualified and trained DRB members available

There are plenty of qualified and trained DRB members available

I
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How should DRB members be evaluated for impartiality, experience and
training? (check all that apply)

Other

Contact two or more references
Review training certificates
In-person interview

Telephone interview

Review resume
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Does your agency/department use the latest DRBF recommended
documents such as DRB Agreement (formerly third-party agreement) and

Operating Procedures?

Other

No

ves.outwe mocty |

Yes, the latest version
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As COVID wanes, will you be returning to in-person DRB meetings, staying
virtual, or some combination?

Other

All virtual
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What do you consider the best method for DRB member selection?
Other

Parties each provide list of 3-5 contractually acceptable nominees from which the
other party selects one; selected members pick DRB Chair which must be
approved by the parties

Parties each provide list of 3-5 contractually acceptable nominees from which the
other party selects one; selected members pick DRB Chair

Each party nominates one member and approve/reject; selected members pick
DRB Chair which must be approved by the parties

Each party nominates one member and approve/reject; selected members pick
DRB Chair

Parties each provide list of 3-5 contractually acceptable nominees from which the
parties jointly select all three members
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Should attorneys be allowed to serve as DRB members?

Other

Yes, with no restrictions (all DRB members can be attorneys)
Yes, but no more than two per Board

Yes, but restricted to no more than one per Board

Yes, if both parties agree

Yes, butonly as a member (not chair)

Yes, but only as Chair

Yes, but only if the member has substantial experience as a construction attorney

Never/rarely
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Do you believe an individual should be limited to the number of DRBs they
serve on concurrently, in order to ensure availability for meetings and
hearings?

Yes
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How proactive should the DRB be in hearings?

Whatever is best, in the DRB's judgment, to facilitate settlement of the dispute

Very proactive: Ask leading questions or questions that could be construed to
express disbelief with presentation, ask for documents that have not been tendered
by either party (discovery), etc.

Not proactive: The DRB should respond strictly to the parties’ presentations
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What material should be presented at a hearing? (mark all that apply)?

Other

This should be determined at the outset of the project in the mutually-agreed DRB
operating procedures

The DRB can ask for more info if needed, subject to all parties’ agreement
Whatever is best, in the DRB's judgment, to facilitate settlement of the dispute

Either party should be allowed to present new information

Presentations should be limited to the established written positions and responses
to those positions
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If one party refuses to show up or participate at a hearing:

Other

The hearing should be re-scheduled to another mutually agreeable date

The hearing should proceed without the absent party

The hearing should be cancelled, and not re-scheduled unless both parties agree
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What has been your experience with the quality of the written DRB
recommendations (emphasis on the Finding of Facts that support the
recommendation)?

Other
]

Quality has been mixed: Both good and bad

Mostly of poor quality
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Do you believe DRB decisions should be binding or non-binding?

Non-binding

Binding
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In the case of a binding decision, do you believe either party should have a
right to protest and invoke other mediation or arbitration (other than
litigation)?

“(Local) Admin Code does not allow for binding decisions”

Other
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When should DRB recommendations be admissible in subsequent dispute
resolution/litigation?

At the discretion of the judge in subsequent litigation (or an arbitrator in
subsequent arbitration)

Never

Upon the agreement of both parties

Upon the request of either party

Always
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Under what circumstances should either party have the ability to terminate a
Board member? (mark all that apply)

If "without cause", then both parties must agree. If "for cause" both parties
Other l should agree unless egregious.

“Only in extreme cases of clear bias.”

“Board Member can no longer perform their duties”

Without cause or for undisclosed reasons

Never

For participating in a recommendation perceived to be partial, wrong or in error -

Member contracts should be limited in time (e.g., one year) and failure of one of the
parties to agree to renew should not require a stated reason

For cause, such as perceived conflict of interest or non-attendance at meetings —
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What has been your experience with Advisory Opinions? (mark all that apply)

Negative. It made the situation worse

Negative. It was a waste of time

Neutral. It neither helped, nor hurt

Positive. It was more timely and less expensive than a formal hearing

Positive. It helped avoid a potential dispute

No experience with Advisory Opinions
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