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Dispute Boards in Peruvian Public Procurement

By Jaime Gray and
Julio Peña

Peru has 
passed Law 
No. 30225, 
allowing the 
use of Dispute 
Resolution 
Boards for 
public  
procurement 
in Peru.

  
Dispute Boards in Peruvian 

Public Procurement 
Introduction
It is common knowledge that the con-
struction industry is extremely complex 
and, therefore, it is usual, predictable 
and almost inevitable that a wide range 
of disputes and claims relating to the ex-
ecution of additional work, recognition 
of expenses, deadlines, scheduling activ-
ities etc. will occur. As a result, owners, 
builders, engineers, supervisors and oth-
ers involved in a construction project are 
constantly looking for the most cost effi-
cient way to resolve these type of claims 
and consequent disputes. The most re-
cent Peruvian public procurement regu-
lations seek to achieve the same goal.

With the passing of Law No. 30225 - Law 
on Government Procurement (hereinaf-
ter the Act) and its Regulations approved 
by Supreme Decree No. 350-2015-EF 
(hereinafter the Regulation), new pro-

visions have been approved regarding 
various aspects of public procurement 
in Peru. However, the most important 
changes are related to the dispute reso-
lution system during the execution of 
public works as now the use of Dispute 
Resolution Boards (DRB) are allowed. 

The main reasons for the implementa-
tion of the DRB are: (i) it provides a 
quick solution for disputes arising from 
public works, (ii) it uses public resourc-
es efficiently, (iii) it has been successful 
internationally, and (iv) it adds value to 
business and conflict management in 
projects.

We aim in this article to conduct a brief 
review of the main characteristics, fea-
tures and overall regulation of the new 
dispute resolution mechanism that has 
been enacted.

(continued on page 10)
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President’s Page

Dear Members, Supporters and Friends of the DRBF,

Nearly six months have passed since our Annual Conference in San Francisco and there are 
many positive developments to report. 

Region 2 hosted a successful conference in Istanbul, Turkey in November and another one 
in February in Livingstone, Zambia. I understand that the attendees in Livingstone included 
a significant number of owner representatives… always a good sign!

The International Conference in Santiago is just around the corner. It should be an interest-
ing event with training on Wednesday, the 11th of May, engaging presentations and lively 
panel discussions on Thursday and Friday, the 12th and 13th of May, and a winery tour on 
Saturday the 14th. Looking forward to tasting some Chilean Carmenere! Come join us if 
you can.

Our Treasurer, Tom Peterson, reports that we finished 2015 with a positive addition to our 
reserves and that we added 195 first time members to our membership. Near the end of 
2015, with Tom’s guidance, the regional boards developed and the executive board ap-
proved a budget for the Foundation for 2016.

Lori Krutzsch, the DRBF Membership Coordinator reported our membership stood at 949 
at the close of 2015 and advises that enrollment for 2016 is well underway. Will we see 
1,000 members by the end of the year? Many members in all three regions are actively en-
gaged in attempting to meet that objective. I wish you all the best of luck in your endeavors!

In early February, the first handful of chapters for the new DRBF Practices and Procedures 
Manual were sent to the professional editor for review. Graham Easton and his committee 
intend to send her another installment later this month. Thanks to all the members who have 
contributed manuscripts for Graham and the editor to review.

Ann McGough told me this past week that all of the back end work is done for the website 
revision, and the front end text is underway. Testing will begin later this spring. Hopefully 
you will see an email announcing that the new website is up and running soon thereafter.

Jim Perry, past President of Region 2 and the current Chair of the Institutional Liaison Com-
mittee together with several other senior members of Region 2 are in the process of devel-
oping a Memorandum of Understanding covering detailed cooperation between the DRBF 
and FIDIC regarding the development and maintenance of national lists of adjudicators in 
several countries. Congratulations to Jim and the other senior members in Region 2 for their 
continued success in fostering and maintaining a long term relationship with FIDIC and the 
Development Banks. Those institutions are the life blood of operations in Region 2. 

That’s it for now. I hope to have continuing reports on these activities and of other initiatives 
under way in our next issue of the Forum. Until then…

Warmest regards,

Doug Holen
President
DRBF Executive 
Board of Directors
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A conversation with... Graeme Peck
in the DB agreement. The DB had great 
difficulty in getting the parties to openly 
discuss with the DB members and each 
other the numerous issues these arrange-
ments generated and it took the DB over 
one year to achieve the beginning of a 
sensible working arrangement. Then a 
different owner took over the contract, 
multiple project team and management 
changes followed and the initial gains 
with the original owner representatives 
were largely lost. Achieving a satisfac-
tory interparty relationship and outcome 
and building trust with the DB so that all 
issues could be shared openly was a con-
tinual struggle throughout this contract. 

Q What is the most satisfying DB you 
have served on and why?

A A number of DBs that I have served 
on have achieved excellent outcomes – 
ahead of time, under budget, no formal 
referrals. I am loath to name any single 
one as the “most satisfying”. What was 
extremely satisfying on all these projects 
was the cooperative attitude of both con-
tract parties to openly discuss the numer-
ous issues which inevitably arise on any 
major project and endeavouring to iden-
tify “best-for-project” solutions which 
ensured neither party should pay more 
than was necessary regardless of where 
responsibility lay. This approach gener-
ally led to outcomes which were close to 
nil extra cost for either party.

Q Should the DRBF recommend maxi-
mum and minimum age limits for DB 
members?

A I do not favour specific age limits. 
However, it is imperative that younger 
Dipute Board members have sufficient 
experience to ensure that any comments 

Q How and when did you get your first 
DB appointment?

A My first appointment was a dam in 
Western Australia being constructed for 
the WA Water Authority. The Author-
ity was a leader in introducing the US 
Bureau of Reclamation’s ‘partnering’ 
into contracts in Australia and this led 
them into a DB for a major dam contract 
which commenced about 1991. This DB 
was only the second used in Australia 
after the completion of the Sydney Out-
fall contracts where DBs were adopted at 
the behest of the US consultants Jacobs, 
who were in JV with an Australian con-
sulting group for design and supervision 
of the outfall contracts.

I was the contractor nominee, WA Water 
nominated a Perth-based consultant, and 
the parties together agreed on Max Mc-
Dougall as the DB Chair. My association 
with Max on this first DRB was a great 
learning experience for me. Max be-
came an early champion of DBs in Aus-
tralia following a long association with 
Al Matthews on a major underground 
dispute which arose during the Sydney 
Eastern Suburbs railway construction.

Q What is the most difficult situation 
you have ever had to deal with on a DB?

A A particularly difficult contract in-
volved an owner letting a long term con-
tract to a single contractor that involved 
specialist technology, several specialist 
technology providers as subcontractors 
and various third parties with substan-
tial interests in the contracted product, 
but with no formal contractual link to 
the owner or the contractor. The DB 
routine meeting procedures were also 
significantly pre-ordained by the owner 

Graeme Peck
Recipient of the 
Al Mathews Award 
for Dispute Board 
Excellence (2011)
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made during routine meetings are rec-
ognised as credible by the contract par-
ties. At the upper age level, the ability to 
see the contract out is necessary (unex-
pected health issues aside).

My own view is that the standard nomi-
nee process would ensure that the nomi-
nating parties would cover both ends of 
the age spectrum in their deliberations.

Q How many DBs can a member prop-
erly serve on at any one time?

A This depends on the nature and com-
plexity of the contracts, whether one is 
Chair or an ordinary member (the for-
mer involves significantly more work 
than the latter), extent of travel required 
for each DB, and an individual’s other 
commitments. 

My own experience has been that four 
DBs running concurrently (with three  
as Chair) has been a challenge, and I 
have declined additional DB nomina-
tions while that situation has remained.

Q What is your greatest regret with re-
spect to the DBs on which you have 
served?

A In my early experiences, lack of ap-
preciation of flexibility in the pre-or-

dained routine Board processes has led 
to unnecessarily difficult DB arrange-
ments. In my later years, I have indicat-
ed my concerns with any such matters 
in my nomination responses and have 
included my suggested modifications. 
This has usually resulted in a sensible 
adjustment where my nomination has 
been accepted.

Q If you could change one aspect of the 
procedures under which DBs usually 
operate, what would it be?

A Within Australia, it is now a standard 
requirement that all routine DB meet-
ings and any reports produced to the DB 
at such meetings (before any formal dis-
pute referral) are “Without Prejudice” 
and cannot be used or referred to if any 
formal referral should subsequently 
emerge. I believe this is a fundamental 
requirement for open and honest dis-
cussion of problems so that “best-for-
project” solutions can be identified and 
agreed with a view to dispute avoidance.

Q How do you keep fit and healthy and 
what is your preferred relaxation?

A Regular exercise (gym and/or walk-
ing), skiing, golf (poor standard!), fish-
ing, and things other than DBs!

continued on page 6
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Q Outside your own country, where 
would you most like to live and why?

A I have travelled extensively in all 
continents for both business and plea-
sure reasons. I have no desire to live in 
any other country than Australia.

Q What advice would you give to 
younger members keen to obtain their 
first DB appointment?

A Willingness to invest your own time 
in industry support roles and confer-
ence contributions. Essential to become 
known and respected by industry partic-
ipants as a potential DB member. Persis-

tence is necessary – it may be some time 
before one can establish the necessary 
recognition.

You are chosen or nominated by experi-
enced industry practitioners who in ef-
fect are investing in you as a member 
of a group whose advice may well be 
against their initial views of their enti-
tlement. Thus industry credibility is an 
essential requirement. You must be seen 
by the industry as even-handed, regard-
less which ‘side’ is your most common 
contact point.

Graeme Peck can be reached at 
gmp@gmpeck.com.au.

Upcoming DRBF Events
May 11 - 13, 2016

16th Annual DRBF International Conference
Santiago, Chile

June 3, 2016
DRBF Northwest Regional Conference

Seattle, Washington, USA

September 22 - 24, 2016
20th Annual Meeting & Conference

Washington, DC, USA

November 3 - 4, 2016
DRBF Regional Conference & Workshops

Sofia, Bulgaria

Complete details at www.drb.org
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CHARTER 
MEMBERS

CONTINUED

Mechanical Contractors 
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Washington 
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Research Council 
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James L. Wilton 

Ed Zublin AG

DRBF 16th Annual Meeting & Conference
May 11-13, 2016 

Grand Hyatt Hotel Santiago, Chile

The DRBF 16th Annual International Conference attracts top Dispute Board 
practitioners working worldwide, including employers, funding institutions, 
contractors, legal professionals and consultants all active in alternative dispute 
resolution. In 2016, the conference will be hosted for the first time in Chile. 

Day one offers full-day interactive training, with an introductory-level work-
shop for those new to the process, and an advanced-level workshop for expe-
rienced Dispute Board practitioners. The two-day conference features engag-
ing presentations and lively panel discussions about the latest developments 
and issues facing the alternative dispute resolution community worldwide, 
with an emphasis on building trust and collaboration for effective projects. 
Simultaneous translation available (English - Spanish). 

	 E �May 11 Dispute Board Workshops - Full-day Administration & Practice 
workshop and an advanced level workshop for experienced users and prac-
tioners. Earn continuing education credits! 

	 E �May 12 & 13 Annual Conference - Presentations and panel discussions on 
the latest developments in Dispute Board application.

	 E �May 12 Gala Dinner - Enjoy socializing with conference delegates, speak-
ers and guests at the popular Gala Dinner. Enjoy breathtaking views of the city 
from Vista Santiago on Cerro San Cristobal. Not to be missed!
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after agreeing to Operating Procedures 
requiring documentation to be sent to 
the Board, an owner would change com-
pletely and become opposed to it. The 
question also suggests that the owner is 
opposed to a proactive Board engaged 
in disputes avoidance. This may explain 
part of the story.

Depending on a party’s experience with 
and/or philosophy about Dispute Boards, 
the appropriate and comfortable degree 
to which a Board is permitted to insert 
itself into the operations of a project will 
vary. If the philosophy is that the Board 
is available only when the parties wish 
them to hold hearings, listen to formal 
disputes, and issue reports and recom-
mendations or decisions, then the effort 
by the Board to be proactive will most 
probably not be successful. Being proac-
tive, in the effort to avoid disputes, re-
quires parties to communicate more fre-
quently, disclose more data, and be more 
open to having the other party become 
more knowledgeable about how it is ap-
proaching and completing the project’s 
requirements. This approach is most of-
ten more expensive as it requires more of 
the Board’s time. 

Moreover, it is possible that the owner 
in the question posed has had a negative 
experience in the past with a Board that 
did request the creation of new docu-
ments just for the Board’s review which 
became problematic to staying on time 
and under budget. While requiring extra 
documentation, on its face, is not un-
ethical, it clearly undermines the role of 

The question posed at the conclusion of 
the last column regarding an owner’s re-
luctance to provide project documents to 
the Dispute Board as required by the Op-
erating Procedures is one, while seem-
ingly minor, has potentially far reaching 
implications for the Board’s ability to 
operate effectively. Moreover, the fact 
that the owner previously approved the 
sharing of certain documents by approv-
ing the Operating Procedures speaks 
volumes about the genuine interest in 
having an effective operating Board on 
the project.

Most Dispute Boards that I have been fa-
miliar with take the position upon being 
seated that the best method for keeping 
its members educated about the progress 
and potential disputes is to be copied on 
much of the project’s correspondence in 
real time. This enables all parties to be 
kept up to speed on project activities, 
and does not create a burden to gener-
ate extra documents just for the Board’s 
benefit. Many of us have said to parties 
many times at the outset of a Board’s 
operations, “We do not want you to cre-
ate any additional documents just for the 
Board, because that is not what this pro-
cess is about. All we need is to be copied 
on regular correspondence.” 

Most, if not all, parties with a Dispute 
Board on their project welcome not hav-
ing to generate additional documents for 
the Board’s use. In this case, assuming 
that the owner was the party that includ-
ed a Board Specification on its contract 
documents, it’s hard to understand why, 

Ethics in Today’s World of DRBs
Owner Questions the Volume of Documents Requested 

by the Dispute Board Referred to in the Operating  
Procedures Approved by all Parties to the Contract

Jim Phillips Ph.D.
Chair
DRBF Ethics  
Committee

Ethics 
Commentary  
or Question?

Contact 
Jim Phillips, Chair, 
DRBF Ethics 
Committee
P: +1-804-289-8192  
E: jphillip@richmond.
edu
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ETHICS:
FOR NEXT TIME

Assume you are a Dispute Board mem-
ber sitting in a formal hearing listening 
to presentations concerning a dispute 
between the parties. During a break in 
the proceedings, the contractor’s Vice 
President approaches you about wanting 
to sponsor a Dispute Resolution Board 
Foundation event at its offices.

What should you do?

the Board and the ability of the parties 
to prosecute the work. This should be 
avoided at all costs. 

The Dispute Board in this situation has 
several alternatives. It can agree to scale 
back its requests in terms of volume and 
frequency. It should make it clear that no 
new documents need to be generated just 
for its use. For that matter, if I am a Board 
member, I ONLY want to see the authen-
tic documentation from the project and 
not something prepared with additional 
editorializing or commentary. This prac-
tice ensures that Canon 5 of the DRBF’s 
Canons of Ethics is adhered to. “Reports 
shall be based solely on the provisions 
of the contract documents and the facts 
of the disputes.”

DRBF Regional Conference & Workshop 
“Dispute Boards as Lifeboats  

to the Project Ship”
November 3 & 4, 2016 

Sofia Hotel Balkan • Sofia, Bulgaria

The DRBF will present an interactive workshop and conference focused on the 
application of Dispute Boards in Bulgaria and the surrounding region, as well as 
best practices shared by international practitioners.

The conference will also cover the unique preventative role that Dispute Boards 
offer. Experienced practitioners will share their insight on best practices and 
lessons learned. The first day offers workshops for those new to the process and 
experienced users and Dispute Board practitioners, and Day 2 will deal in some 
depth with the dispute avoidance role of DBs, FIDIC, implemetation of the pro-
cess and DB procedures in practice.

Delegates will enjoy a Welcome Reception on Thursday evening, and an option-
al dinner in Bulgarian style on Friday. Tourism options provided for delegates 
and guests.

Save the date and plan to join us!
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(continued from page 1)
THE DISPUTE RESOLUTION BOARD 
IN THE NEW PUBLIC PROCURE-
MENT LAW AND IN INTERNATIONAL 
PRACTICE
The regulation of the Dispute Resolution 
Boards for the settlement of disputes 
arising during the execution of works 
has been supplemented by Directive 
020-2016-OSCE/CD passed February 
27, 2016. This body of law deals more 
specifically with the establishment, func-
tions and activities of DRBs. 

WHAT KIND OF DISPUTE RESOLU-
TION BOARD HAS BEEN REGULAT-
ED?

Article 45 of the Act says:

(...) The parties may appeal to the Dis-
pute Resolution Board in respect of 
works contracts, depending on the ref-
erence value and other requirements in 
the regulations, and any DRB decisions 
are binding (...) (our emphasis).

As we saw in the final highlighted part 
of the excerpt from Article 45 above of 
the Act, DRB decisions are binding and 
mandatory as in the case of Dispute Ad-
judication Boards. Additionally, Article 
212 of the Regulations provides that “the 
decision issued by the Dispute Resolu-
tion Board is binding and parties should 
immediately comply with it on notifica-
tion (...) ”.1

The above is not the only provision re-

ferring to the type of Dispute Board ad-
opted. In this regard, paragraph 7.6 of the 
Directive leaves open the possibility that 
the DRB may issue recommendations to 
prevent disputes in the execution of pub-
lic works, described as the “consultative 
role” of the DRB:

“(...) At the request of both parties, the 
DRB may additionally act in a con-
sultative role in order to prevent the 
emergence of future disputes. This 
function consists of issuing a non-bind-
ing opinion on any issues that may be 
grounds for a future dispute or that the 
parties wish to elucidate. This consulta-
tive role can be requested in writing by 
the parties during any meeting, hearing 
or site visit. (...)”(our emphasis).

We highlight that the Peruvian regulation 
clearly understands the importance of 
the dispute avoidance feature of DRBs.

Also, the Directive says that DRBs must 
be established before the works com-
mence, set rules for the site visits, etc.

In view of the above, it is clear that the 
type of Dispute Board implemented by 
the Act is a standing Dispute Adjudica-
tion Board which not only is expected to 
resolve disputes but to avoid them.

Special Features of the Dispute 
Resolution Board in Peru
We will now briefly consider the main 

1 Article 212 of the Regulation states “the decisions of the Board are binding, must be executed immediately 
and are mandatory for the parties since its notification, once the term for its correction or clarification is over, 
and/or once its corrected or clarified, if applicable.

No governmental, arbitral or jurisdictional authority can avoid compliance with the decisions of the Board.
The parties are obligated to comply with the decision as soon as possible, even if an objection is filed against 
the decision and/or there is the intention to submit the dispute to an arbitration. (…)”
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features of DRBs:

No obligation: According to Article 182 
of the Regulation, it is not mandatory, 
but optional for the parties to agree on 
whether or not to apply to a DRB for dis-
pute resolution.

Amount limitation: A DRB can 
be agreed in contracts exceeding 
S20,000,000 (Peruvian Soles), equiva-
lent to approximately US$5,824,112.2

 
Opportunity for agreement to submit 
to the DRB: Under Article 205 of the 
Regulation, in principle, the agreement 
to use a DRB should be established in 
the contract or at some later date, before 
the beginning of the execution phase of 
the works. We will discuss this issue in 
more detail later on.  

DRB Centres: All DRB procedures 
should be managed and organized 
through a centre that meets the require-
ments of the Regulation and the Direc-
tive. In addition, this centre should have 
a list of accredited Boards members and 
a fee schedule.

Profile of the DRB members: A sole 
member DRB and the Chair of a group 
DRB must necessarily be either an en-
gineer or an architect. Members other 
than the Chair may be experts in other 
fields related to the execution of works. 
In addition, DRB members must fulfill 
other requirements, which are the same 
as those required to be an arbitrator, 
namely, valid registration in the corre-
sponding register, to be independent and 
impartial at all times and other criteria 
detailed in sub-article 45.6 of the Act.

Number of members: If the contract 
amount exceeds S20,000,000 but is un-
der S40,000,000 the DRB must be com-
posed of only one member. If the con-
tract amount exceeds S40,000,000 then 
the DRB must be composed of three 
members. 

Impediments to being a member of a 
DRB: Impediments to being a member 
of a DRB are the same as those for be-
ing an arbitrator, provided for in Article 
190.3

Functions of the DRB: The main func-
tions of the DRB members are (i) to is-
sue binding decisions, (ii) provide advi-
sory services regarding contractual and/
or technical matters when requested by 
both parties; and, (iii) periodically visit 
the work site etc. under Article 208 of 
the Regulation.

Issues that may not be submitted to 
a DRB: According to Article 205 of the 
Regulation, neither disputes related to 
claims for compensation for matters not 
covered by public procurement law and 
regulation nor any decision by public en-
tities to approve or not approve changes 
to the scope of work can be submitted to 
a DRB. 

DRB administration: All DRBs must 
be organized and managed by a DRB 
Centre to register decisions and actions, 
to appoint the members of the DRB if 
necessary under the Directive, to resolve 
requests for recusal, oversee compliance 
with ethical principles, impose ethical 
sanctions and report these to the Super-
visory Board for State Procurement, and 

2 At the official exchange rate of 1 USD = 3.434 Peruvian Soles on 11 February 2016.
3 “Article 190. Impediments  to acting as arbitrator” is detailed at the end of this article on page 13.
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to provide logistical support to the DRB.

Notification of decisions: Decisions 
which are not notified within a period of 
fifteen working days following the con-
clusion of hearings may not take effect, 
unless the parties expressly agree to an 
extension of the deadline.

Compliance with decisions: DRB de-
cisions are mandatory and should im-
mediately be complied with. No judi-
cial, arbitral or administrative authority 
may prevent compliance. In addition, 
failure to comply with DRB decisions is 
regarded as a fundamental breach which 
entitles the other party to terminate the 
contract, in accordance with Article 212 
of the Regulation. However, parties may 
submit DRB decisions to arbitration.

Condition-precedent for arbitration: 
According to Articles 184 and 213 of 
the Regulation, arbitration proceedings 
may begin only if the specific dispute 
was previously resolved by a DRB. 
Only those decisions which have been 
the subject of express disagreement by 
either party within seven days of notifi-
cation of the decision may be submitted 
to arbitration. However, submission to 
the DRB is an essential condition-prec-
edent for resorting to arbitration.4

Conclusion
•	 The implementation of DRBs in 

Peru is a positive development in the 
effort to achieve the rapid and effi-
cient resolution of conflicts arising 
from public works. We expect DRBs 
to be sufficient for parties to avoid 

arbitration rather than merely serve 
as a first instance to resolve conflicts. 

•	 The legislative option of Dis-
pute Boards adopted by the Act 
is comparable to the Dispute Ad-
judication Board as the deci-
sions are binding and mandatory.  

•	 The Directive regulates the condi-
tions for entering into an agreement 
for submitting disputes to a DRB, 
the functions and requirement to be 
met by members of a DRB, etc.

Jaime Gray (jgray@npg.pe) is one of the 
founders and partner in the engineering, 
construction and infrastructure law depart-
ment of Navarro Sologuren, Paredes, Gray 
Attorneys in Peru. He holds degrees in law 
and business law, and has specialized in 
construction law, public procurement and 
dispute resolution methods in construction 
for more than 20 years in Peru and Pana-
ma. He is DRBF Country Representative for 
Peru and former president of the Peruvian 
Society of Construction Law. He is a pro-
fessor at the Construction Management of 
the Peruvian Applied Sciences University 
(UPC), arbitrator of public procurement at 
several arbitration institutions, and adju-
dicator of several Honduras infrastructure 
projects. Julio Peña (jpena@npg.pe) is Le-
gal Assistant at Navarro Sologuren, Pare-
des, Gray Attorneys.

 

4 Article 184 of the regulation states that “If the parties have agreed that disputes are first submitted to a Dispute 
Resolution Board (DRB), the initiation of arbitration and its term is governed by Article 213”. Article 213 states 
that “the exhaustion of the proceedings before the DRB, when this mechanism has been agreed, is a pre-condi-
tion for arbitrability to the issues under its jurisdiction.” 
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From page 11, footnote #3 follows:
“Article 190. Impediments  to acting as arbitrator
The following may not act as an arbitrator:
1.	 The President and Vice presidents of Peru, the members of the Congress, the 

Ministers, and the official members of the public independent organizations 
recognized by the Constitution.

2.	 Judges, except Justices of the Peace.
3.	 Criminal Public Attorneys and Coactive Officers.
4.	 Public Attorneys and its workers, or the persons working in temporary organi-

zations with transitory and similar functions.
5.	 The General Comptroller of the Republic and the Vice Comptroller.
6.	 Presidents of public institutions and organizations of the Executive Power.
7.	 Regional and Municipal Mayors.
8.	 Members of the Board of Directors of public companies.
9.	 Military and police personnel in the performance of their duties.
10.	Officials and public servants in cases directly related to the entity or sector in 

with they work and within the limits established by the rules of incompatibility.
11.	OSCE officials, for up to six months after leaving the institution
12.	Persons undergoing bankruptcy proceedings.
13.	Persons punished with disqualification or suspension of the arbitration function 

established by the Board of Ethics, while those sanctions are in force, subject to 
the completion of the cases that has accepted his appointment prior to the date 
of imposition of the sanction.

14.	Persons sanctioned by the respective professional association or administrative 
bodies, while such sanctions are in force.

15.	Persons punished with sentences that will lead to a disqualification from prac-
tice, while the sentence is in force.

16.	Persons punished for a felony, while the sentence is in force.
In the cases referred to in paragraphs 8 and 10, the impediment is restricted to the 
sector in which those people work.”
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I. PROBLEM PROVISIONS

Recommendations Not Decisions
The first element of a successful DRB is to 
ensure that it issues recommendations and 
not decisions. If Boards are required to is-
sue decisions there will be a legal assault on 
the DRB procedures to ensure due process. 
It will go the way of arbitration, a process 
originally intended to ensure rapid and in-
expensive solutions to disputes but has now 
become totally dominated by the legal pro-
fession, often resulting in lengthy and costly 
cases mired down in interrogatories, dis-
covery and other actions derived from legal 
proceedings. 

The writer has come across several different 
specifications that require binding decisions 
for issues under a certain cap amount in the 
range of $75,000 to $200,000. The prob-
able theory behind these “small issues” is 
that they are too minor to pursue with a lot 
of legal fire power and certainly not costly 
enough to pursue in the court system. Al-
though the writer has had these conditions 
on some projects, the small issues decision 
process was never utilized.

One famous (or infamous case) of utilizing 
binding decisions occurred on a nationally 
famous infrastructure project, when part-
way through the project the owner and the 
contractor agreed  (through the change or-
der process) to make the DRB’s recommen-
dations binding. That project saw multiple 
successive dispute boards, issues continu-

ing more than a decade after the project was 
completed and accumulated legal fees that 
were reminiscent of a John Grisham novel. 
In other words it was a complete disaster.

Admissibility
The second important element is the admis-
sibility of DRB recommendations in subse-
quent adjudication proceedings. Most of the 
specifications under which the writer has 
worked prohibit the use of the DRB recom-
mendations in subsequent adjudication. This 
is a mistake in that it lessens the effect and 
stature of the DRB process. It is understood 
that some attorneys are opposed to admis-
sibility based on the fact that DRB proceed-
ings are not conducted in accordance with 
the rule of law. However, similar to expert 
reports, DRB recommendations provide 
the courts with reasoned recommendations 
based on the facts of the issues and the con-
clusions of three independent and impartial 
experts in the field. Although the writer has 
never experienced an attempt by a party to 
introduce a DRB’s recommendation in spite 
of a contractual prohibition, it is suspected 
that a court could allow its introduction if 
the court so desired.

Timely Seating of the Board
Most contracts state that a DRB should be 
constituted and the first DRB meeting held 
shortly after the contract is executed and the 
Notice to Proceed is given to the contrac-
tor. The reality is that the Board is treated 
as an afterthought on most contracts and is 
often seated six months to over a year after 

Avoiding Pitfalls in the  
DRB Specification Process

This article summarizes of the views of four DRBF practitioners from a 
session held at the DRBF’s 19th Annual Meeting in San Francisco in Octo-
ber, 2015 addressing the important factors in the DRB process that must 

be considered to improve the process and encourage proper implementa-
tion in the post-contract award phase. It is understood that many specific 
changes are necessary to conform to an agency’s regulations and owner’s 
preferences as well as the standard general conditions. However, it is the 
best practices that concern the DRB specifications that are addressed. The 
focus is on the North American DRB model, although there are lessons to 

be gleaned that apply to Dispute Boards worldwide.

Panelists and  
article authors: 
Joe Keating 
(Chair), Warren 
Bullock, Deborah 
Mastin, and  
Harold McKittrick
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the first shovel full of dirt has been dug. The 
writer has found this to be true on over one 
half the contracts on which he has served, 
with certain notable exceptions. Owners that 
have utilized the process for many years 
on many projects are very cognizant of the 
value of DRBs and seat them at least within 
a few months of Notice to Proceed or con-
tract execution. The writer also has found 
that DRBs are seated with this same degree 
of efficiency on Design-Build projects. This 
is attributable to the designer being the lead 
dog in the early stages of that type of project; 
and the construction people left with more 
time to focus on design review, constructa-
bility issues and contract conditions.

Ad Hoc Boards
Once boards are seated, too many of them 
meet once and never meet again. (They are 
essentially Ad Hoc Boards.) This is attribut-
able to a number of reasons. A few are cited 
below:

a. The field level people of both the owner 
and contractor have had little or no experi-
ence with respect to DRBs and have had the 
DRB requirement imposed on them by the 
contract and their superiors. They cannot 
wait to get rid of the Board.
b. Having no apparent issues, the parties in 
the field believe they can save money in the 
contract that can be applied to other contract 
needs.
c. Particularly at early stages of the project, 
the parties in the field believe they can solve 
their own issues through partnering, issue 
escalation, etc.
d. The parties in the field do not want added 
sets of eyes knowing what they are doing.

The reality is that this is all penny wise and 
pound foolish. A recent personal example 
is a project that has maintained for over a 
year that it has no issues to hear; but its most 
recent management group has decided it is 
necessary for the DRB to meet in light of 
huge cost overruns and serious project de-
lays.

However, the most common reason is that 
the industry does not appreciate the dispute 
avoidance aspect of Dispute Boards. Some 
users, after they have had a few DRB meet-
ings and do not have a defined list of issues 
requiring resolution will dismiss a Board in 
the early stages of the project. The impetus 
generally comes from the owner with the 
contractor acquiescing to maintain good re-
lations with the owner.

One contract under which the writer worked 
called for the DRB to meet only if a hear-
ing was required. (The mother of all Ad Hoc 
Boards.) Although titled a DRB, this Board 
basically was an arbitration panel.

An unappreciated benefit of DRBs is that the 
presence of Boards fosters open communi-
cation between the parties that would not ex-
ist but for the presence of Boards. The writer 
has been told on numerous occasions that 
the only time the parties openly communi-
cated with each other was in DRB meetings.

Indemnification
Legal relations between and obligations 
of the parties are established in the Three- 
Party Agreement. The DRBF recommended 
model contains an indemnification section 
in which each Board member is held harm-
less for any personal or professional liabil-
ity arising from or related to DRB activities. 
Most agreements the writer has signed have 
had this or effectively the same language. 
The language should not be modified or 
eliminated. Doing so would suggest an at-
tempt to hold Board members personally or 
professionally liable for their efforts to re-
solve disputes. It would underscore a lack of 
confidence in the DRB process and create an 
atmosphere that is not conducive to dispute 
resolution. 

The writer has seen one participation invita-
tion for DRB members that not only did not 
indemnify DRB members but required the 
DRB members to indemnify the agency. The 
writer was asked to serve on another whose 
specifications required the same. Needless to 
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say the writer did not reply affirmatively to 
either and recommends you do likewise if 
presented with such an invitation.

If the legal relationship language varies 
from the DRBF specification, contact the 
DRBF office and you will be put in touch 
with a person who can advise you on your 
Three-Party Agreement language.

Timely Scheduling of Hearings
One final point of the Problem Provisions 
portion of this paper is the timely scheduling 
of hearings. Most specifications rightly call 
for the parties to seriously attempt to negoti-
ate  settlement of an issue, prior to bringing 
it to the DRB. However, there are some con-
tract documents that specify required steps 
with time allowances, up to and including a 
contracting officer’s final decision, as a con-
dition precedent to bringing an issue to the 
Board. Such requirements greatly extend 
the process and effectively nullify the main 
benefit of the DRB process, namely a rea-
sonably speedy expert recommendation to 
assist in the resolution of disputes. Typically 
when a hearing is requested, the DRB will 
schedule it at the next quarterly DRB meet-
ing, or sooner if requested by the parties.

Do not eschew Advisory Opinion Hearings. 
They are cheaper and less time consuming 
than formal hearings and give the parties an 
early reading on the DRB’s view of an issue. 
Requesting a full hearing on the same issue 
in the future is not precluded. However, 
some users do not allow advisory hearings.

With problem provisions noted, the DRB 
specifications must contain certain essential 
elements.

II ESSENTIAL ELEMENTS OF DRB 
SPECIFICATIONS

Scope and Term
Consider the DRB panel’s work when writ-
ing the DRB specification. Claims mitiga-
tion and  avoidance is the primary function 
of the Board. Assessing entitlement, liability 

and quantum on issues is a secondary func-
tion. The parties always can agree to amend 
the specification if it is unworkable. DRBs 
work when the parties have confidence in, 
and the trust of, the panel members, who 
bring great value to the table. The parties 
are presented a unique opportunity for dis-
pute avoidance and resolution; and the most 
beneficial aspect is that unforeseen condi-
tions can be addressed expeditiously while 
there is still time for the parties to agree on 
the chosen response, and not wait until after 
money has been spent, usually by the con-
tractor, only to argue about who should be 
responsible to pay for the unplanned work 
already performed.

Regular Meetings
Begin at the beginning of the project and 
have regular (monthly or at least quarterly)  
confidential meetings that should be held 
and not arbitrarily postponed or cancelled. 
The parties must commit to participate in 
these meetings. The nature of and intensity 
of the work will determine the required fre-
quency of meetings. The Board will seek 
information on issues and have discussions 
that can be shared without exposure. It is a 
confidential and flexible process. There are 
no preconditions to discussing issues; and 
discussions at regular meetings are a pre-
condition to a formal hearing. 

Hearing Process
Recommendations, whether advisory or 
formal, must be issued timely in accordance 
with the specifications and the Board’s Op-
erating Procedures that are drafted by the 
Board and agreed by the parties. Limits on 
time are to be established for clarifications 
or reconsiderations. The question of admis-
sibility previously discussed also must be 
established. 

Panel Members
It is the position of some DRB advocates, 
including the writer of this section of the 
paper, that the composition of the Board 
should have a lawyer, a view that was not 
universally shared by other panel mem-
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bers. The writer also recommended that 
the owner pay 100 % of the DRB costs for 
regular meetings. Both parties share in the 
cost of the hearings.2 The members should 
be knowledgeable of and experienced in the 
type of work involved and comply with the 
DRBF’s Code of Ethics including the obli-
gation to fully disclose any conditions that 
arise during the course of the project that 
could question the member’s neutrality.

III POST AWARD CONCERNS

Delay in Establishing and Convening 
DRB After Contract Award
DRB specifications usually have a required 
timeline for establishing the DRB. Fre-
quently, this requirement, commonly 60-90 
days after Notice to Proceed, is not met sim-
ply because the parties have their hands full 
with items of higher priority coupled with 
the absence of any disputes that require the 
services of the  DRB. As a result, the Board 
is not put in place until later and often only 
after unresolved issues bring the parties to 
their senses. Some DRB specifications im-
pose a withholding from contractors’ prog-
ress payments, or a portion of those progress 
payments, until the Board is in place and this 
appears to be effective. It is important for the 
parties to understand the importance, and 
the value, of having the DRB established in 
accordance with the contract requirements.

Non-adherence to DRB Operating 
Procedures
The DRB Operating Procedures, prepared 
by the DRB and discussed and agreed upon 
with the parties before adoption, is a very 
important document even though it is not 
a contract document. DRBs the writer is 
involved in make sure the DRB Operating 
procedures combine the requirements of the 
contract’s DRB Specification, the Three- 
Party Agreement and the best practices of 
the DRBF along with the DRBF Code of 
Ethics. Before the procedures are adopted it 
is imperative that the DRB ensures that the 
parties fully understand every single step 
of the DRB process by religiously walking 

the parties through the document. The step 
by step review may need to be carried out 
more than just at the beginning of the proj-
ect since the Operating Procedures can be 
improved at any time by changes agreed to 
between the parties and the DRB. The DRB 
process works like a charm if the Operating 
Procedures are strictly adhered to.

Failure to Maintain Regular DRB 
Meeting Schedule
The importance of regular DRB meetings 
(monthly or quarterly) cannot be empha-
sized enough. Either or both parties may de-
cide to skip a regular DRB meeting on the 
basis that since there are no pending issues 
why meet and spend money unnecessarily.  
This, to a DRB, is unacceptable and coun-
terproductive, since it deprives the Board  
of the opportunity to meet with the parties 
face to face, determine whether the parties 
are communicating properly, observe the 
work in progress, and as importantly, have 
the opportunity to pro-actively participate 
in dispute avoidance before issues become 
disputes. The importance of adherence to 
regular meetings throughout the duration of 
the contract needs to be emphasized by the 
DRB at the first few DRB meetings.

Failure of Parties to be Frank and 
Open with DRB
An experienced DRB can usually sense if 
it is not receiving the full story on a mat-
ter from one or both parties likely due to 
hidden agendas one or both may have. For 
the Parties to properly avail themselves of 
the knowledge and experience of the DRB 
they must be frank and open at all times. 
If the Board does not receive the frank and 
full story it will be deprived of its ability to 
provide its best opinion to the parties if a 
matter eventually comes before the DRB. A 
Board needs to be pro-active in encourag-
ing the parties to be frank and open with one 
another, as well as the Board. A specifica-
tion that provides that regular meetings are 
confidential (like settlement negotiations) is 
a crucial element that supports the effective 
operations of the DRB.

Figure 3: Typical  
sequence of clause 20 
under FIDIC Red book  
edition 19999
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Delay in Bringing Disputes to DRB 
for Hearing
Timely resolution of disputes is a basic tenet 
of the DRB process but despite a Board’s 
best efforts there is often a reluctance to 
bring issues to the Board for hearing. It is 
important at regular meetings for the Board 
to inquire about disputes identified at prior 
meetings that appear not to have moved to-
ward resolution and to strongly encourage 
the parties to either resolve themselves or 
bring to the DRB sooner rather than later.

Ineffective Dispute Resolution  
Ladders
DRB specifications usually require disputes 
to reach a defined impasse before being re-
ferred to the DRB for resolution. Addition-
ally, projects often have a dispute resolu-
tion ladder that requires disputes that have 
reached impasse at the project level to be 
elevated to senior management levels in 
the parties’ organizations to attempt resolu-
tion before being referred to the DRB. This 
process can add significant delay in the dis-
pute resolution process,although this can be 
mitigated if an agreed upon time frame is 
established and adhered to for the resolu-
tion ladder steps. A better practice is for the 
DRB specification to treat the regular DRB 
meetings as precursors to the claims man-
agement process and to begin the “stepped” 
negotiation proceedings after the issue is 
initially discussed at regular DRB meetings.

Pattern of Rejection of DRB Recom-
mendations by Party who DRB has 
Assigned Responsibility
There appears to be a trend where one party 
consistently rejects DRB recommendations 
that are in favor of the other party relying on 
continuation of its pre-hearing and hearing 
arguments and giving little or no consider-
ation to the DRB’s neutral opinion. This can 
often be attributable to “influence” beyond 
the project or one party waiting until proj-
ect completion before negotiating a global 
settlement with the other party. The latter 
may be a business decision where the end-

of-contract settlement may be more benefi-
cial financially than resolving the disputes 
during the course of the contract while not 
honoring the DRB tenet of timely resolution 
of disputes.

Recommendation not Used by the 
Parties as a Tool Towards Resolution
Parties frequently do not recognize or use 
the DRB recommendation report for what 
it is, namely a tool to assist the parties in 
resolving the dispute. Although a DRB rec-
ommendation report will find in favor of 
one party the matter is usually neither black 
nor white. Often there are factors or events 
that have taken place during the course of 
the contract work that place some of the 
contractual responsibilities on the other 
party. Boards need to impress on the parties 
the proper recognition and use of DRB Rec-
ommendation reports. These recommenda-
tions also can be quite useful in subsequent 
negotiations or mediations to resolve issues 
of quantum. 

Breaches of the DRB Agreement
Breaches of the DRB Agreement are not 
unusual, most commonly in DRB termi-
nations where one member is terminated 
to render the DRB dysfunctional until a 
replacement member is appointed or in 
terminating the DRB as a whole. Many of 
the terminations are not carried out in ac-
cordance with the Three-Party Agreement. 
These events are usually triggered because 
one party disagrees with a DRB recommen-
dation. A DRB has virtually no recourse 
against breaches of the DRB Agreement but 
must “stay the course” and strictly follow 
the contract requirements.

IV CONCLUSION

The paper has addressed what the authors 
view as the most common deficiencies in re-
cent DRB specifications and provisions; and 
the essential elements that all DRB specifi-
cations should have in order for the process 
to be most effective. These are set forth in 
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detail in the DRBF’s Practices and Proce-
dures Manual (2007). These have been used 
for hundreds of projects and are based on the 
principal of a level playing field for the par-
ties in getting an independent recommenda-
tion of the dispute in question. Readers are 
invited to alert the DRBF of any specifica-
tions or conditions prescribed by authors 
of DRB requirements that could affect the 
functionality and effectiveness of DRBs.

The authors can be reached by email:
Joe Keating 
joekeating@sbcglobal.net

Warren Bullock 
warrenbullock54@comcast.net

Deborah Mastin 
deborahmastin@gmail.com

Harold McKittrick 
hmckittr@cox.net

DRBF Regional Conference & Workshop 
June 3, 2016 

Radisson Gateway Hotel SeaTac
Seattle, Washington

The DRBF’s Northwest Regional Conference is an annual gather-
ing of DRB users and practitioners in the Northwest Region who 
meet to discuss best practices, ethics, challenges and solutions. 
This year participants will take an in-depth look at case studies 
on Alternate Delivery Systems, with an interactive round table 
discussion. In addition, we will offer the DRB Advanced/Chair-
ing Workshop, essential training for anyone serving on or using 
DRBs for a project. Presenters include John Hunt, William Ott, 
John Palewicz, and Tom Peterson.

Registration begins at 7:30 am with continental breakfast served. 
The event starts at 8:00 am and lasts until 5:00 pm, with morn-
ing and afternoon breaks and catered lunch from 12:30 - 1:30 pm 
for all participants.This full-day workshop qualifies for Mandatory 
Continuing Legal Education (MCLE) credits from the Washington 
State Bar Association.

Register today at www.drb.org
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Introduction
Traditionally Dispute Review Boards have 
been appointed using the model developed 
for arbitration: each party picks one mem-
ber for the other party’s approval, and then 
the two members select the third (who usu-
ally is the Chair), subject to both parties’ 
approval. Recently, some DRB users in the 
United States have advised the DRBF that 
this method is not necessarily resulting in 
the “ideal” DRB. As a result there is a de-
veloping consensus among some in the DRB 
community that another selection process 
should be considered. This article explores 
the current “traditional” process, identifies 
some of the concerns with this process, ex-
plores some of the potential benefits of joint 
selection of all three DRB members, and 
uses a case study of a recent project for a 
possible approach for implementing an ef-
fective joint selection process.
Background
The traditional approach for selection of 
DRB members is that the DRB specifica-
tion first establishes the qualifications of 
the DRB members and conflict of interest 
guidelines to maintain neutrality. Typically 
the specification provides for the following 
selection process using the specified quali-
fications standards and conflict of interest 
guidelines1:

1.  Within a defined time period each party 
sends the other party a proposed candidate to 
serve on the DRB as a member.2 Presumably 
the nominee has been vetted by the nominat-
ing party to meet the qualifications and has 
provided a disclosure statement regarding 
potential conflicts of interest.
2.  Each party then reviews the proposed can-
didates and advises the other party whether 
the candidate is approved or rejected. If re-
jected, there is a re-nomination process until 
a candidate is approved. It is noteworthy that 
often the reason for rejection is not articu-

lated, but often it is a “trust” issue based on 
a concern that the DRB candidate may “fa-
vor” the other party in a dispute.
3.  The two approved members then select 
a third member - almost always to serve as 
Chair - who meets the qualifications require-
ments and does not have any conflicts of in-
terest. The proposed Chair is subject to the 
parties’ approval. If rejected, the two DRB 
members re-nominate until a satisfactory 
Chair is approved.
Recently the DRBF has received feedback 
from some DRB users about concerns with 
this process. These concerns are summa-
rized as follows:
1.  DRB nominees from parties are often “re-
peat players” since parties nominate persons  
they know and trust. Although technically 
DRB members do not “represent” the nomi-
nating party, often parties will select DRB 
members sharing their background and out-
look on the construction industry in general.
2.  In the nominations process, which usu-
ally is during the “honeymoon” phase of the 
project, parties want to be seen as coopera-
tive, and so may accede to a nominee in or-
der not to create a conflict at the outset of the 
project, even though they may not have full 
confidence in that DRB candidate. Likewise, 
the parties may see the Chair as the inter-
nal gyroscope (a/k/a the “swing vote”) that 
offsets any qualms a party may have about 
individual DRB member neutrality.
3.  If the selection of the Chair is left to the 
two DRB members, the “repeat player” syn-
drome may occur, as again the two DRB 
members select Chairs “whom they know.” 
Sometimes this effect is ameliorated if the 
parties give a list of potential Chairs to the 
two DRB members, but again this may re-
sult in a reduced potential candidate pool for 
Chairs.
4.  Often what is left out of this process is 

DRB Joint Selection: The Wave of the Future?

1 See DRBF Practices and Procedures Manual, Section 2.2.4, Methods of Member Selection, which summa-
rizes different methods of selection.
2  Some DRB specifications call for the parties to propose a “slate” of candidates from which the other party 
picks one member. See, for example, Nevada Department of Transportation Specification 105.18.
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a genuine discussion between the parties as 
to what type of DRB and DRB members 
would be best suited for the project’s dis-
pute prevention and resolution goals; rather, 
the focus is more on meeting the minimum 
qualifications and conflict of interest re-
quirements, with a “trust” element lurking in 
the background. This may also contribute to 
a tendency to focus on technical engineering 
candidates vs. other skill sets (which could 
contribute to a DRB with carefully blended, 
complementary skill sets).
The Case and Method for Joint Selec-
tion
At the outset, it is noteworthy that the cur-
rent DRBF Practices and Procedures Man-
ual Guide Specification, Section 4, “Estab-
lishment of the DRB,” references the parties 
each selecting a prospective pool of quali-
fied DRB candidates and then jointly agree-
ing on the three DRB members (Section 
4.C). The Guide Specification also allows 
for the parties to select the Chair (Section 
4.D). Thus, although not recommended in 
the current Manual as the “best” selection 
process, the DRBF has recognized joint se-
lection as a “preferred” method.
Previously in the Forum the author advo-
cated for using a Dispute Systems Design 
approach to selecting the DRB process in 
the first instance.3 Briefly, the suggested ap-
proach as follows:
1.  Develop a dispute risk profile for the proj-
ect identifying the type, size and frequency 
of potential disputes on the project.
2.  Identify ways to avoid or mitigate those 
disputes. More specifically, review available 
options for implementing dispute prevention 
and dispute resolution mechanisms.
3.  Select the mechanism that is best suited 
to avoid, mitigate, or manage disputes.
The same basic process could be used for 
joint selection of DRB members:
1.  Jointly develop a dispute risk profile to 

identify the types of disputes that might be 
brought to a DRB.
2.  Jointly identify the type of skill sets 
that the DRB members should have—these 
could include technical engineering skills; 
project management experience; knowledge 
of cost engineering or scheduling; knowl-
edge of contract interpretation and legal 
applications; and/or claim analysis/dispute 
resolution experience. In addition, the par-
ties identify other important “soft skill sets” 
such as ability to manage people and pro-
cesses, especially for the Chair position.
3.  Jointly come to the nomination process 
with a number of candidates that each party 
believes meets both the specification-man-
dated qualifications and conflict of interest 
requirements - and meets the criteria the par-
ties have established as the “ideal” DRB that 
can address the dispute risk profile of the 
project at hand. Selection for the “short list” 
could also include the goal of looking for 
complementary skill sets rather than just the 
technical, engineering aspects of the project.
4.  Jointly review the candidates and se-
lect all three members from the pool, or 
add others to the pool if needed to round 
out the three members. If the parties think 
that selecting the Chair for other skill sets 
is desirable, then the parties can select the 
Chair from the three candidates, or permit 
the DRB to select the DRB from the three 
approved members.
Some of the advantages of this process are 
as follows:
1.  The reader will notice the repeated use of 
the term “jointly” above—this emphasizes 
that the parties are collaborating on select-
ing the DRB members. If combined with 
joint development of a dispute risk profile, 
it is an ideal way to build a consensus on 
the “ideal” profile of the DRB and the “ide-
al” candidates that fit the profile. In some 
respects, the joint selection process can be 
considered the first act of partnering on the 

3 Kurt Dettman and Sid Scott, “Using a Claim Risk Profile to Determine DRB Usage,” DRBF Forum, April-May 
2015.
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project, setting a good tone and precedent 
for joint expectations on how the DRB role 
of the DRB will be viewed and how it will 
be used during the course of the project.
2.  The corollary to joint selection is the 
potential that the parties will have greater 
acceptance of unfavorable outcomes from 
disputes—it is hard to have “selector’s re-
morse” later if the DRB a party profiled and 
selected does not agree with its position on 
a dispute. The parties will have to explain 
to each other why they have concerns about 
candidates and why they favor ones to be 
selected, before there are any disputes. This 
should increase in the confidence and trust 
in the DRB even if the results of the process 
are not as a party would prefer.
3.  A larger purpose to be served by joint se-
lection is potentially broadening the candi-
date pool as parties will be less able to sim-
ply proffer their “favorite” DRB members 
as long as they meet the minimum specifi-
cation qualifications and conflict require-
ments.
Case Study: Joint Selection Process 
Used on California High Speed Rail 
Project Packages 2-3

Construction Package 2-3 (CP 2-3) repre-
sents the continuation of construction on 
the California high-speed rail system south 
towards Kern County. CP 2-3 will extend 
in excess of 60 miles from the terminus of 
Construction Package 1 at East American 
Avenue in Fresno to approximately one 
mile north of the Tulare-Kern County line. 
CP 2-3 will include approximately 36 grade 
separations in the counties of Fresno, Tulare 
and Kings, including viaducts, underpasses 
and overpasses. The estimated value of the 
contract is $1.5 billion to $2 billion. CP 2-3 
is located within the Fresno to Bakersfield 
project section.
Section 51.5 (Establishment of the DRB) of 
the CHSRA specifications covers the selec-
tion process, summarized as follows:
•  The DRB consists of three members jointly 
selected and approved by the Authority and 

the contractor, of which a minimum of two 
members must be professional engineers. 
•  As soon as practicable after the effective 
date of the contract, each party investigates 
qualifications and determine individuals 
who are qualified and willing to serve on the 
DRB. The parties confer about the qualifica-
tions to evaluate the potential nominees and 
jointly select a pool of prospective nomi-
nees. 
•  The parties provide to the prospective 
nominees a list of the parties to the contract 
and involved entities (including key em-
ployees of each) as known at that time. The 
prospective members provide CVs and dis-
closure statements.
•  The parties review the information from 
the prospective candidates and jointly agree 
on the final selection of the three DRB 
members.
•  In the event that all three members are not 
selected from the initial pool of nominees, 
the process is repeated as expeditiously 
as practicable to complete the selection of 
three DRB members. 
•  The DRB Chair may be jointly selected 
by the parties during the selection process or 
subsequently nominated by the DRB mem-
bers, for concurrence by the parties. 
In implementing Section 51.5, Dragados/
Flatiron JV and CHSRA used the following 
process to select their DRB:
1.  Each party submitted five candidates to 
the other for review.
2.  A joint meeting was held to see if there 
was concurrence on any names from the list. 
The parties report that there was consensus 
in this first round.
3.  The parties developed a selection matrix 
that tracked to the specification require-
ments such as years of experience, techni-
cal qualifications, etc. The matrix included 
a scoring system so that the score on each 
of the criteria could be added up for a com-
posite total.
4.  Each party ranked each candidate. The 
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parties report that this was difficult be-
cause not all the needed information was 
on everyone’s resume.
5.  The parties reviewed the rankings 
together. This led to more homework in 
trying to reconcile the disparity in the rat-
ings.
6.  Additional information about each can-
didate was obtained through information 
requests or discussions with the DRB can-
didates.
7.  With this additional information, the 
matrix was completed and the three high-
est rated candidates were selected. The 
three appointed DRB members then de-
cided amongst themselves who would be 
the Chair.
Lessons learned from this process includ-
ed the following:
1.  The selection matrix would have been 
more effective if the criteria developed had 
been based on the potential issues/risks 
the project might face instead of based on 
what make a DRB member “technically 
qualified” under the DRB specification. 
The broader criteria would have permit-
ted scoring on their experience serving on 
projects, or having knowledge on specific 
types of issues (like ROW, environmen-
tal, geotechnical, etc.) in addition to their 
general experience (design-build, project 
size and complexity, number of projects, 
number of DRBs, etc.)
2.  There currently is no repository where 
the parties could obtain updated and accu-
rate resumes, and the resumes the parties 
reviewed were all different and/or lacking 
in information. Even the resumes sent to 
the parties directly from the DRB mem-
bers did not have the type of information 
that the parties needed to determine the 
specific members’ experience as it related 
to the parties’ criteria.
3.  Whether the joint selection process 
resulted in a more effective DRB overall 
remains to be seen as it will be the per-
formance that counts—but at the very 

least the parties were in agreement that 
the DRB selected did meet the criteria the 
parties set at the outset of the process.
Conclusion
Based on the case study there is no doubt 
that the DRB selection process takes more 
effort and time up front—but the author 
would argue that this is time well spent 
since the quality and effectiveness of the 
DRB selected is the most important ele-
ment of a successful DRB. One of the 
key points to consider for effective DRB 
selection is that a project can have the 
best DRB specification and process in the 
world, but if it does not select the right 
DRB members the quality of the process 
itself will mean nothing. The more the 
DRB is selected to fit the claim risk pro-
file of the project, and the more consensus 
the parties have that they have selected the 
right professionals to address those risks, 
the more likely the DRB process is going 
to work. Although the CHSRA project is 
to be lauded as an “early adopter” of joint 
selection, the DRBF in developing its rec-
ommended best practices for DRB selec-
tion will need to take into account some 
of the lessons learned on what makes the 
process most effective.

Kurt L. Dettman, Esq. is the princi-
pal of Constructive Dispute Resolu-
tions and serves as Past President of 
the DRBF Region 1 Board of Direc-
tors. He can be reached by email at 
kdettman@c-adr.com.
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The DRBF held its Regional Conference on 
Dispute Boards in Livingstone, Zambia on 
25-26 February 2016. Delegates and speak-
ers participated from many sectors within 
Zambia, as well as the wider region, includ-
ing Botswana, Zimbabwe, South Africa, 
Kenya, Ethiopia, Uganda, England, Italy, 
Qatar, Turkey and even further from North 
America.

The venue for the 2016 DRBF Africa Re-
gional Conference was Livingstone, Zam-
bia. The location is gifted with one of the 
greatest attractions in Africa and one of the 
most spectacular waterfalls in the world. 
The Victoria Falls is the only waterfall in the 
world with a length of more than a kilometer 
and a height of more than hundred meters. 
It is also considered to be the largest fall in 
the world. The waterfall Mosi-o-Tunya “The 
smoke that thunders” is a roaring machine 
and presents a spectacular sight of awe-in-
spiring beauty and grandeur on the Zambezi 
River, forming the border between Zambia 
and Zimbabwe. The time for the conference 
was timely. The water levels were almost at 
peak. 

Delegates spilt into two groups on the first 
day, with the majority participating in an In-
troductory Workshop led by DRBF Region 
2 Director of Training Simon Fegen, with 
support of Yasemin Çetinel, Paul Karekezi 
and Henry Musonda, DRBF Country Rep-
resentatives for Turkey, Kenya and Zambia 
respectively. During the first half of the day, 
history and background of Dispute Boards, 
selection and appointment of DB members, 
dispute avoidance and Dispute Board Agree-
ment were discussed. The training continued 
in the second half with a look at DB Opera-
tions, Presentation of Claims and DB Deci-
sions, Amicable Settlements and Enforce-
ment of Dispute Board Decisions under the 
FIDIC Suite and ICC DB Rules.

An Advanced Workshop was also offered for 
delegates who have already taken a DRBF 
Introductory Workshop and/or who are

DRBF Country Representative Henry Musonda 
opens the conference, with DRBF Region 2 Presi-
dent Andy Griffiths (l) and keynote speaker High 
Court Judge William Mweemba (r).

currently serving on Dispute Boards as a 
member or Chair. The Advanced Workshop 
also provided the delegates a networking 
event, where DB Practitioners, construction 
professionals, lawyers and other stakehold-
ers in the construction industry shared and 
exchanged ideas and methods of providing 
DB services. President of DRBF Region 2 
Board of Directors Andy Griffiths, DRBF 
Past President Paul Taggart and DRBF 
Country Representative for South Africa 
Anton van Langelaar challenged delegates 
with interactive exercises and discussions.

High Court Judge William Mweemba, who 
is also the chairman for the CIArb Zambia 
branch, delivered a keynote address to the 
conference on day two on “Best Practice 
in the Use of Dispute Boards for Dispute 
Avoidance and Resolution.” 

The conference theme “Best Practice in the 
Use of Dispute Boards for Dispute Avoid-
ance and Resolution” provided an oppor-
tunity for delegates to the workshops and 
conference to deliberate the use of Dispute 
Boards on Infrastructure Projects, in particu-
lar, in African countries. The vastness of the 
continent and the diversity of its infrastruc-
ture and multicultural environments makes 
Africa one of the best examples demonstrat-
ing the challenges of the application of Dis-
pute Boards. There was also a presentation 
on Financial Institution’s View or Experi-
ence with Dispute Boards. 

DRBF Regional Conference & Workshops 
Livingstone, Zambia
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The DRBF is grateful for the generous sup-
port of sponsors: Quantum Global Solutions, 
MC2 Modern Construction Consulting, 
Techno Engineering & Associates, Beale & 
Company, GIBB International, and Fenwick 
Elliott. The conference is also supported by 
ACEZ, CIArb, CMP, the Engineering Insti-
tution of Zambia, and SAICE.

The 2016 DRBF Africa Regional Workshop 
and Conference in Livingstone received 
very positive comments from the partici-
pants. The various comments made by the 
delegates highlighted important thoughts 
and ideas as to how the DRBF might adapt 

/change the next conference. The DRBF, 
therefore, appreciates and acknowledges the 
feedback from the evaluations received.

Henry M Musonda, DRBF Country Rep-
resentative for Zambia, can be reached 
at musondahenry2008@yahoo.com.

Event photos are posted on the DRBF Face-
book page. Interested readers may access 
the keynote address and conference presen-
tations at the website: 

www.drbfconferences.org

“Dispute Review Boards and dispute Advisers may be 
invaluable where there is a requirement for swift, 
efficient binding dispute resolution, which is seen by 
a construction team, possibly drawn from different 
nationalities, to be impartial.”

-High Court Judge of Zambia, William Mweemba

Forum Newsletter Editorial Deadline

Our readers love to hear Dispute Board success stories and 
challenges, and the latest industry news and events. 

If you have new information about Dispute Boards, DRBF 
members, or an article to share, please let us know! 

Contact Forum Editor Ann McGough at  
amcgough@drb.org

Deadline for the next issue:

June 1, 2016
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Stephen Mark Abson
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Istanbul, TURKEY
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Mark E. Bacon, PE LLC
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Sao Paulo, SP BRAZIL
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Quantum Global Solutions
Dubai, UAE
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CMS Cameron McKenna LLP
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Italiana Costruzioni SpA
Rome, ITALY

Charles E. Bolyard , Jr.
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Temelsu International Engineering Services Inc.
Ankara, TURKEY
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Goksu Avukatlik Burosu
Istanbul, TURKEY

Octavian Brasai
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Pier Luca Canino
Astaldi SpA
Bucharest, ROMANIA
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Istanbul, TURKEY
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Welcome to New DRBF Members
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Bob Ironmonger
CH2M
Bellevue, WA USA

Helmut K. Johannsen, Peng, Carb
Faskin Martinueau DuMoulin LLP
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London, UK
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Roads Department of Georgia
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Colin Lawrence
Hatch Mott MacDonald LLC
New York, NY USA
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Ankara, TURKEY
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Houston, TX USA
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Tbilisi, GEORGIA
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Jonas Pavanelli Borges dos Santos
Anglo American
Sao Bernardo do Campo, BRAZIL

Atilla Ekim Peker
Salini Impregilo
Istanbul, TURKEY
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IRD Engineering
Rome, ITALY

Alberto Pinacho
OHL
Maltepe-Istanbul, TURKEY
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Kenya Rural Roads Authority
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Goktug Sirel
Temelsu International Engineering Services
Ankara, TURKEY

Jacques Ste-Marie P.Eng
Montreal, QC CANADA

Patricia O. Sulser
International Finance Corporation
Washington, DC USA

Gokce Tataragasigil
OHL
Maltepe-Istanbul, TURKEY
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Astaldi SpA
Bucharest, ROMANIA
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Quantum Global Solutions
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Do you know someone 
interested in joining 

the DRBF?

Help us expand by sharing information with your colleagues. 
Complete membership information can be found on the 

DRBF website (www.drb.org) or contact the main office for 
details and a membership form.



30

Foundation Forum

 

Engr. Salvador 
Castro, Jr. 
DRBF Country 
Representative for 
Philippines

DRBF Signs MOU Between PDRCI and  
PIArb in Philippines

The DRBF Country Representative in the 
Philippines found new strategic partners 
and advocates of the DRB/DB concept, 
through the Philippine Dispute Resolu-
tion Center, Inc. (PDRCI) and Philip-
pine Institute of Arbitrators (PIArb). To 
formalize this strategic partnership of the 
three organisations, a Memorandum of 
Understanding (MOU) was signed on 11 
November 2015, held at the Board Room 
of Navarro, Amper and Co at Net Lima 
Plaza, Bonifacio Global City, Philippines. 
The signing was led by Mr. Gregorio S. 
Navarro, PDRCI President, Atty. Teodoro 
Kalaw IV, PIArb President and Engr. Sal-
vador Castro, Jr., DRBF Country Repre-
sentative for Philippines, and witnessed 
by members of the three organizations. 
The MOU provides that the three orga-
nizations shall combine their efforts in 
developing ADR and ADR practitioners, 
real time avoidance and resolution of lo-
cal and international disputes relating to 
construction, commercial and informa-
tion technology.

Now, with its newfound strategic part-
ners, the DRBF believes that its efforts in 
introducing DRB/DB and promoting its 
use as an effective tool in dispute resolu-
tion in the Philippines shall be reinforced 
in spearheading advocacy campaign with 
stakeholders on the speedy resolution or 
“real time” dispute avoidance and dis-
pute resolution. DRBF’s strategic part-
ners - PDRCI, a non-stock, non-profit 
organization incorporated in 1996 out of 
the Arbitration Committee of the Philip-
pine Chamber of Commerce and Indus-
try, promotes and encourages the use of 
arbitration, mediation and other alterna-
tive modes of settling commercial dis-
putes, and provides alternative dispute 
resolution (ADR) services to the business 
community. It works closely with the 

three branches of the Philippine govern-
ment – the executive, through the Philip-
pine Department of Justice and Trade and 
Industry, legislative through the Philip-
pine Congress, and judiciary through the 
Philippine Supreme Court – in drafting 
substantive and procedural rules on ADR 
as well as in information dissemination 
and training on matters concerning ADR, 
trade law, and commerce. The PIArb is 
the first learned society in the Philippines 
dedicated to both promoting private dis-
pute resolution within the country and 
pursuing initiatives to enable the country 
to serve as a viable and practical venue 
for private dispute resolution. It envisions 
the use of arbitration and other modes of 
dispute resolution other than resolution 
by a court as the primary means of re-
solving conflict in the Philippines.

As a background, sometime in 2004, the 
Dispute Resolution Board Foundation 
was first introduced to the Philippines by 
Mr. Gwyn Owen, then President of the 
DRBF, when he was invited as a resource 
person on Alternative Dispute Resolution 
by the Council of Engineering Consul-
tants of the Philippines (CECOPHIL), 
then headed by Mr. Salvador Castro, Jr. 
as President. The event was subsequently 
followed by a Forum on ADR partici-
pated by the construction industry stake-
holders and ADR Practitioners in the 
country where a manifesto was signed by 
the principals of the organisations signi-
fying their support in its promotion and 
widespread use as an effective mode of 
resolving disputes.

In 24 October 2007 a Forum on the Use of 
Dispute Review Board / Dispute Adjudi-
cation Board / Dispute Board was held at 
The Linden Suites. Ms. Melanie Meilhac, 
then Manager for the Dispute Resolution 
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Services of the International Chamber of 
Commerce (ICC) Paris and Mr. Robert 
A. Cochrane of FIDIC were the guest 
speakers. The Forum was attended by 
representatives from the private sector, 
judicial sector, and various International 
Funding Institutions (ADB, World Bank 
and JICA).

However, while there were a number of 
local DRB advocates who registered as 
DRBF members after its launching and 
despite various information campaigns 
conducted to promote the same, the move 
did not catch as much fire. It may  have 
been too early back then for the industry 
stakeholders and ADR practitioners to 
fully embrace the DRB/DB concept, and 
the task to have a sustained promotional 
campaign was too big a challenge for 

few DRB advocates headed by Salvador 
Castro, who was appointed as Country 
Representative to the DRBF.

Now, several years after that DRB 
launching and with the successful ac-
creditation of dispute adjudicators by 
FIDIC through the generous sponsor-
ships of JICA in 2012, now is the op-
portune time to reintroduce DRB/DB as 
these dispute resolution modes are be-
ing used in upstream and downstream 
contracts especially on PPP projects and 
other projects funded by private institu-
tions.

Engr. Salvador Castro, Jr. can be 
reached by email at spcastrojr23@
gmail.com.

Seated left to right:
PIArb Asst. Vice-President Ian Malilong, PIArb Senior VP for Advocacies Jesusito 
Morallos, PIArb President Teodoro Kalaw IV, PDRCI President Gregorio S. Navar-
ro, DRBF Country Representative Salvador P. Castro, Jr., DBRF Members Emma 
C. Fernandez and Roger G. Antonio.

Standing left to right:
PDRCI Asst. Secretary General Francisco Pabilla, Jr., PIArb Asst. VP Jennifer 
Antiche-Valenton, PIArb Asst. VP Mariliza Kalaw, PDRCI Senior VP for Programs 
Donemark Calimon, PDRCI Executive Vice-President Ricardo Ongkiko, PDRCI 
Former President Victor P. Lazatin, PDRCI Secretary General Roberto N. Dio
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DRBF 20th Annual Meeting & Conference
“DRBF at 20 Years - Looking Ahead”

September 22-24, 2016 
Mayflower Hotel • Washington, DC

The DRBF offers an Annual Meeting & Conference which attracts the top Dispute Board prac-
titioners, employers, funding institutions, contractors, legal professionals and consultants all ac-
tive in alternative dispute resolution. In 2016, the conference returns to Washington, DC. 

Day one offers full-day interactive training, with an introductory level workshop for those new to the 
process, a workshop focusing on DRB use for alternative project delivery, and an advanced level round-
table for experienced Dispute Board practitioners. The two-day conference features engaging presentations 
and lively panel discussions about the latest developments and issues facing the alternative dispute reso-
lution community worldwide, with an emphasis on building trust and collaboration for effective projects.

The popular Al Mathews Awards dinner will be held on the evening of September 23, with special enter-
tainment by the American political satire group The Capitol Steps.  The hotel registration website is accept-
ing reservations, so book your room today! Conference registration will open very soon.

Keynote Speaker:  
US Congressman Gerry Connolly

                Mark your calendar and plan to join us!


