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Introduction

Dispute Boards are not widely used in Cen-
tral and Eastern Europe (CEE). Many legal
professionals, including judges, accept that
alternative dispute resolution (ADR) is a
preferred model for dealing with construc-
tion disputes, however many owners and
employers continue to use litigation as the
dispute resolution mechanism in their con-
tracts. This article explores where Dispute
Boards are being used, and the challenges to
widespread adoption within the CEE.

Background

Many countries in Central and Eastern Eu-
rope went through significant changes after
1990. Democracy brought changes in eco-
nomic systems and with these came new
laws. These changes created a lot of op-
portunities and threats that had not been en-
countered before. After 1990, the construc-
tion market increased both within building
construction and civil engineering. Market
share, turnover and profit of construction
companies had been steadily increasing
without major disruption. Then the econom-
ic recession came including reduced public

spending on infrastructure projects and new
competitors. This caused upheavals in the
CEE construction markets.

In an economic recession, construction in-
dustries face rapid change in the external
environment. The attitude must be changed
respectively because of budget restrictions.
Further, new and very competitive global
markets are being established.

It is quite common that large, public con-
struction projects are not properly prepared
by the employer in CEE, for example errors
in design, lacking geotechnical surveys, etc.
One of the main reasons is that the employer
is pushed by the lenders or sponsors to meet
unrealistic deadlines. Furthermore, in public
procurement projects, the governing laws
may affect the variation and claim proce-
dures and cause many difficulties to the par-
ticipants of construction projects. Whether
a contractor is able to claim in compliance
with the contract may become a question of
survival for them. Recent experience from
CEE countries shows that local construction
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Members, Supporters and Friends of the DRBF,

This will be my last opportunity to speak to you as President of the Executive Board of
Directors. It has been a busy and exciting year for the DRBF, as I am sure my fellow Direc-
tors will agree. Our membership numbers have grown and we are continuing to expand our
activities world-wide. In line with this growth, we are also seeing the increasing adoption of
Dispute Board concepts and processes in many countries.

During my 12 months as President, I have travelled extensively, attended many DRBF
meetings and spoken with members throughout the world. The major conferences organised
by the DRBF in Miami, Johannesburg, Singapore and Lima have been particular highlights
for me. I am always encouraged at such meetings by the almost universal recognition of the
benefits which Dispute Boards can bring to the management of major projects, irrespective
of the cultural and legal diversity of the country in which the projects are located. I have
also been impressed by the enthusiasm of many local “champions” of the DB process, all of
whom willingly volunteer their time and energy to assist the DRBF in our outreach efforts.

Your Board of Directors has been focused during the year on strengthening the financial
and administrative management of the DRBF, following the retirement of our long-serving
Administrative Manager, Steve Fox. Ann McGough has now completed her first, hectic year
as General Manager. Ann has been a tower of strength and we do not know what we would
do without her. Tom Peterson has settled in as our Executive Treasurer / Secretary and has
upgraded our financial control and budgeting procedures. Significantly, Tom has devolved
the responsibility for allocating financial priorities and decision-making to each of the Re-
gional Boards, where it logically belongs (see page 11 for more details). Lori Krutzsch has
now stepped up to the role of Administrative Manager and is doing a great job. I would like
to express my special thanks to Tom, Ann and Lori for their continuing contributions.

This year we have continued the work started by my predecessor, Roger Brown, in the de-
velopment of clear policies and guidelines for the DRBF’s operations and outreach around
the world. With the expansion of the DRBF’s activities, this was a necessary step to avoid
the inefficient use of our limited resources. Roger is to be congratulated now that his ‘pol-
icy’ project has come to fruition. A landmark for me in this regard was the development of
a comprehensive policy for the appointment and guidance of our DRBF Representatives.
These representatives are a vital part of our organisation as they constitute the front line and
first point of contact for the delivery of DRBF’s services in each country / region.

Of course, much remains to be done. There is a pressing need to strengthen the DRBF’s com-
munication with members and the professional community generally. In the coming year, a
top priority will be to expand and upgrade the DRBF website. On a personal note, a major
project to which I plan to devote much of my own time is the publication of an updated and
expanded DRBF Practices & Procedures Manual. There are also many other important ini-
tiatives under way by each of the Regions, too numerous to mention here. I encourage all to
do what you can to participate in the DRBF’s activities and outreach programs.

Finally, I would like to thank you for your generous contributions and support during 2014.
I convey my best wishes and encouragement to the incoming President, Paul Taggart, and
to the President-Elect, Doug Holen. I assure you they are both dedicated to providing sound
leadership for DRBF, in the provision of services to our members and the promotion of
Dispute Board concepts and processes worldwide.
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A Conversation with... Harold V. McKittrick P.E.

My experience with the Dispute Resolution
Board Foundation really started when I re-
sponded affirmatively to the DRBF’s mem-
bership drive in early 1997. My consulting
practice at that time consisted of a signifi-
cant amount of construction claims analysis,
preparation, presentation and negotiation.
In the course of that work, I had testified as
an expert in various adjudicating forums as
well as being deposed for trial. The litiga-
tion process was time consuming and very
expensive, as it is today; and the concept of a
Dispute Board settling issues on the job and
avoiding court or arbitration was very ap-
pealing to me. I had in fact been selected for
several Boards prior to this, and was looking
for an opportunity to hear of other people’s
experiences and discuss their approaches
to different problems. I attended the 2nd
DRBF Annual Meeting & Conference in
Chicago in 1998 and found many old friends
and made some new ones, and I have been
active in the DRBF from that point forward.

QHOW and when did you first hear about
Dispute Boards?

A In the mid-nineties many U.S. agencies
were putting DBs in place, and did not have
a roster of neutrals from which to draw. The
Washington Metropolitan Area Transit Au-
thority (WMATA) Mid-city Route adver-
tised for members of such a roster, to which
I responded. I was put on WMATA’s roster
and appointed to the Dispute Board for Co-
lumbia Heights Station in May 1995. I was
not unknown in WMATA, having managed
work for a contractor and the claims negotia-
tions for several others since 1976 for that
system.

Q What is the most difficult situation you
have ever had to deal with on a DB?

A T am a firm believer that a split recom-
mendation by a DB renders the recommen-
dation almost useless. If three impartial ex-
perts cannot agree on the merits of an issue,

why should the non-prevailing party? On
two Boards on which I served, I was able to
find common ground for the Board to make a
unanimous recommendation when it seemed
that the recommendation report would con-
tain a minority opinion.

Q What is the most satisfying DB you have
served on and why?

A The most satisfying Board on which I
served was as Chair of the James J. Audubon
Bridge crossing of the Mississippi River. It
was a very challenging project technically
and contractually. The Board heard seven is-
sues and issued recommendations accepted
by the parties. More importantly, the Board
was instrumental in the parties avoiding a
job wrap-up claim at the end of the project.
This was the subject of a paper I presented to
the DRBF International Conference in Syd-
ney, Australia in May 2011.

Q Should the DRBF recommend (maxi-
mum and minimum) age limits for DB
members?

A The DRBF should not recommend age
limits for DB members. One of the great
things about the construction industry is that
we have a reservoir of knowledge and ex-
perience we can continuously draw on. We
should not create artificial barriers for DB
members of any age.

QHOW many DBs can a member properly
serve on at any one time?

A This is a very good question; and my
answer would be different for U.S. Boards
and international Boards where the members
travel to remote project sites for a week or
more at a time. It also depends on a person’s
tolerance for travel and being away from
home for long stretches at a time. I can only
speak for myself and my participation on
U.S. DBs. I find five to six full-time Boards
spread across the U.S. quite manageable, but



other colleagues of mine easily do double
that amount.

Q What is your greatest regret with respect
to the DBs on which you have served?

A The most frustrating aspect of serving on
DBs is to serve on one where upper manage-
ment has bought into the process but does
not convey that down to the managers in the
field. A substantial continuing educational
process is required, and it does not always
take. In such cases upper management is
rarely or never present at DB business meet-
ings, and the project-level operatives are not
fully engaged.

The other regret I have is when some Boards
were not instituted at the very start of the
work. This is less common now, but I can
think of several projects where bad things
happened that would not have were a DB
in place. One of the biggest contributions a
Board makes is to encourage dialog between
the parties. My colleagues and I can point
to many projects where there would be little
communication and collaboration but for the
Dispute Board.

Q If you could change one aspect of the
procedures under which DBs usually oper-
ate, what would it be?

A Many times Boards are constituted with
at least one or more persons who have never
served on a Board and do not really know
how Boards operate and what Boards are
about. I strongly recommend that our model
specification contain language that prospec-
tive Board members must have attended the
DRBF’s Administration & Practice training
session, and this language be disseminated
to Board users.

Q What advice would you give to younger
members keen to obtain their first DB ap-
pointment?

A When you speak of younger members
of DBs, it is a comparative term. Most DB
members are those who have retired from
public agencies, engineering firms or con-
tractors. Others are attorneys recommended
to the DB user with no conflict of interest.
Most appointments are given to those people
who are known by the nominators person-
ally, professionally or recommended by oth-
ers.

My advice to the younger members with Dis-
pute Board aspirations is to become known.
I know of no better way to do this than be-
coming active in the DRBF by attending
the conferences internationally, nationally
and regionally. At these conferences, they
should make contact with representatives of
agencies that use a lot of DRBs, such as WS-
DOT, CALTRANS, FDOT, ODOT, NYC
MTA, etc. I also recommend volunteering
for committee work, helping with regional
conferences and making yourself known
throughout the DRBF.

Q How do you keep fit and healthy and
what is your preferred relaxation away from
DBs?

A1 try to walk as often as possible; and
I play golf when the weather allows. I also
read a bit, mostly fiction but some historical,
particularly WW2 and the American Civil
War. Also, as a native Bostonian, I avidly
follow all the Boston major pro sports teams.

Q Outside your own country, where would
you most like to live and why?

A Probably Australia. The country has a
pioneer spirit and has many similarities to
the USA. Also, it would not be hard to adapt
to a country with a common language and
some similar traditions.

Hal MecKittrick can be reached at
hmckittr@cox.net.
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Ethics in Today’s World of DRBs:

Board Member Asks DRB Chair to “Level the Playing
Field” and Assist the Contractor’s Attorney in Making
the Contractor’s Presentation

This column in the Forum is being pub-
lished right before the DRBF’s Annual
Meeting and Conference which is being
held this year in Toronto, Canada. Each
year the conference schedule includes a
presentation on ethics in Dispute Board
practice. This year I will not be able to
attend due to scheduling conflicts, and
Allen Thompson has graciously volun-
teered to chair the Ethics panel. I am
confident we will have a lively discus-
sion as always. Please plan to attend this
year’s Annual Meeting & Conference
and see old friends and make a few new
ones.

The question posed at the end of the last
column was how should the DRB Chair
respond to the request from a Board
member to assist the contractor’s attor-
ney in making his client’s presentation
due to the fact that English is the attor-
ney’s second language and every one
at the hearing is having extreme diffi-
culty following his/her presentation. The
Board member making the suggestion
to the Chair has become extremely frus-
trated and believes that the hearing has
become chaotic and a huge distraction.

On its face, it appears that this is a com-
plex problem. The purpose of a DRB
hearing is to allow the parties to present
their case and arguments to the Board
in order for the Board to understand the
issues surrounding the disputes, review
the back-up documentation, ask proba-
tive questions, and provide a recommen-
dation to the parties on their opinion as
to how the disputes might be resolved.
However, in order for the parties to re-
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spond to each other’s presentations and
arguments, and in order for the Board
to render a recommendation, all partici-
pants must be able to understand the pre-
sentations being made.

I understand that this issue has come up
several times and with several differ-
ent outcomes, and I think it is important
to discuss the ethical considerations of
reaching a resolution. A cardinal rule of
DRB communications is clarity. Clarity
of communication in the contract docu-
ments, clarity between the parties in the
ongoing exchange of communications
and documents during the construction
process, and clarity of communications
between the parties and the DRB.

This question puts a completely differ-
ent spin on the dictate of Canon 1 of the
Code of Ethics, that Board members
should at all times be impartial and avoid
the appearance of a conflict in interest.
Would the Board be impartial if it de-
cided to assist the contractor’s attorney
make his/her presentation? Probably not.
The owner would object because its at-
torney is not similarly being assisted,
which is a valid complaint and observa-
tion. The DRB should in no way appear
to or in fact, show partiality to either of
the parties.

This brings me to a discussion of another
Canon of Ethics, Canon 2. Canon 2 pro-
vides that the conduct of Board members
should be above reproach and that even
an appearance of a conflict of interest
should be avoided. Usually we think of
conflicts of interest as financial inter-



ests or personal stakes that would have
an impact on a DRB member’s neutral-
ity. Does “assisting” the contractor’s at-
torney making her presentation show an
improper financial interest? Probably
not, but it can and will be viewed as bias
and because the owner’s attorney would
more than likely object.

Canon 3 of the Canons of Ethics pro-
vides that the DRB should impartially
consider all disputes brought before it.
Any effort by the Board to assist either
party will be viewed as being partial to
the party receiving the assistance. Ac-
cordingly, based on the DRBF Canons
of Ethics, it is clear the Chair should not
respond to the Board member’s request
affirmatively.

Are there are other responses the Board
might initiate rather than allow the hear-
ing to do possible major damage to the
parties’ working relationships, not to
mention undermine the hearing process?
One idea would be to ask the contractor
to consider having another representative
make the presentation in order to ensure
clarity of communication. This might
not be well received in view of the fact
that the contractor may have incurred
substantial legal fees. However, the con-
tractor is probably painfully aware of
the effect his/her attorney is having on
the merits of her case and may very well
welcome this suggestion.

If anyone has other thoughts and sug-
gestions, please call or write to me. This

raises the purpose for this column and
the Foundation’s commitment to provid-
ing a forum for discussions about ethi-
cal issues that we all come into contact
with from time to time. I would encour-
age any reader who is faced with an ethi-
cal challenge to take advantage of the
opportunity of contacting experienced
colleagues or to write in or call me with
a question. The Foundation has estab-
lished a protocol whereby we can confi-
dentially discuss an ethical dilemma that
is posed and provide a consensus-based
answer to those in this business who
might need some advice. The DRBF’s
commitment to providing an opportunity
for discussion of ethical challenges is a
large component of the organization’s
mission to ensure that the DRB process
continues to be respected in the industry.

ETHICS:
FOR NEXT TIME

My next column will give a summary
and review of the discussion we have at
the Ethics Panel at the Annual Meeting
and Conference both for those members
who could not attend and for those that
wish to have some closure on that dis-
cussion.

Ethics Commentary or
Please contact:

Jim Phillips, Chair, DRBF Ethics Committee
P: +1-804-289-8192 E: jphillip@richmond.edu

uestion?
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Thomas R. Kuesel
Kerry C. Lawrence
Lemley & Associates, Inc.
Al Mathews Corporation
McNally Tunneling
Corporation




(continued from page 1)

practitioners have not been prepared for the
current environment which includes tough
international competition and new global
rules (such as FIDIC forms of contract).

In many countries, formal contractual pro-
cedures are not used. A ‘peaceful and finan-
cially buoyant situation’ on some markets
has created complacency and caused formal
procedures to be ignored in some cases.
Parties are always able to find agreements
because of sufficient budget contingencies.
An economic recession is a cause of stress.
Budget contingencies are not sufficient and
the authorities are required to strictly fol-
low public procurement law. This pushes
the contractors to adhere to contracts in the
same strict way as with claim management
procedures.

FIDIC standard forms were introduced to
the CEE region in late 1990s, given the mas-
sive amount of international and European
financing of construction projects. A lack of
fair and adequate local sample forms also
played a role in their rapid introduction to
the CEE. However, employers in CEE re-
gion tend to modify the standardized FIDIC
risk allocation to the disadvantage of con-
tractors. Such modification of standard risk
allocation usually causes the types of prob-
lems described in the “Check List for One
Sided Contracts” created by Japan Inter-
national Cooperation Agency (JICA). Two
of the main symptoms of such one-sided
contracts mentioned in this document were
largely encountered in the CEE, i.e.:

* undermining the relationship of mutual

trust and respect between the parties;
* frequent disputes between the employer
and the contractor.

Such an environment has logically led to
many construction disputes. It is interesting
to see what kind of different consequences
related to dispute resolution mechanisms
were encountered in particular CEE coun-
tries, specifically in Poland, the Czech Re-
public, Slovakia and Hungary.
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Poland - Litigation

Polish SIDiR (Consulting Engineers and Ex-
perts Association) established a sound basis
for efficient use of Dispute Adjudication
Boards (DABs). There is a list of adjudica-
tors, numerous training opportunities and
extensive support of adjudication. Neverthe-
less, arbitration clauses and DABs have been
progressively removed from most roads
contracts through a modification to FIDIC
forms in Poland. 1999 FIDIC forms Sub-
Clauses 20.2-20.8 are often replaced with
only one sentence: ‘All disputes will be set-
tled by the common court of the Employer’s
jurisdiction.” Public employers have been
instructed to do so by the General Attorney
of the Treasury — the body which represents
government departments in the courts. As a
result, all disputes resulting from large road
and motorway projects are dealt with by the
District Court in Warsaw because it is the
only court with the jurisdiction to do so.
Court proceedings are lengthy and tend to
distance themselves from facilitating current
realization of the contract. A first instance
decision can be appealed a further two times
up the court hierarchy in Poland. This means
that litigation usually comes to an end after
the project is completed and contractual re-
sponsibilities discharged. Therefore, court
proceedings do not really influence the ac-
tual realization of the project.

Recently in Poland there has not been a
single motorway, highway or bypass con-
struction project that has not experienced
claims being notified during the execution of
related works. These claims turn into litiga-
tion in the majority of cases. Current trends
reveal that in 2010 the Polish courts handled
10 construction cases, in 2011 around 40
and in 2012 almost 100 (US$ billions in to-
tal value).

The number, extent and complexity of mat-
ters being filed in connection with construc-
tion of roads are so huge that litigation often
spreads over several months and the expect-



ed time for resolution can be given in years
(and this is only in the first instance). More-
over, it cannot be foreseen when the relevant
litigation will be definitely concluded once
all avenues of appeal are exhausted. This
brings further uncertainty because of the
lack of settled precedents.

The uncertainty of the decisions of the Pol-
ish courts (typical for all CEE countries) can
be demonstrated by the outcomes concern-
ing conditions precedent for claiming. One
opinion is that the Polish Civil Code at Ar-
ticle 118 determines the limitation period for
construction claims to be three years from
the event or circumstance, and the freedom
of contracts cannot take priority over this
statutory rule because of Article 119 of the
Polish Civil Code that reads that ‘limitation
periods cannot be shortened or extended by
legal action’. Time limits for claims under
the Clause 20.1 can be seen as shorten-
ing the limitation period. This opinion was
confirmed in the judgment of the District
Court in Warsaw on 13 July 2011 (file: XXV
C-701/10) and also on 11 June 2012 (file:
XXV C-567/11), including the confirmation
by the Court of Appeals on 20 March 2013
(file No. VI ACa-1315/12), which ruled that
the respective part of the Clause 20.1 is in-
valid under Polish law. The argument is that
there is no reason to assume that the scope
of freedom of contract goes so far as to al-
low for free creation of contractual dead-
lines causing the extinction of claims related
to property, in particular, where such claims
are subject to statutory regulation on limi-
tation. On the other hand, there are several
awards of the same court stating the oppo-
site. For example in judgments on 6 June
2012 (file: XXV C-1215/10), on 7 March
2012 (file: XXV C-249/11) and on 30 April
2013 (file: XXV C-355/10 ). In the last case
it was argued that: “In accordance with the
general principle of freedom of contract
stated in the art. 353 [1] of the Civil Code
it is possible to contractually agree a period
of time after which the creditor’s claim ex-
pires.” This is not contrary to Article 119 of
the Civil Code. The effects and functions of

time bars and periods of limitation are dif-
ferent. Until some Supreme Court precedent
is in place, the uncertainty created by such
contradictory awards will remain.

The Czech Republic — Arbitration and
Litigation

In the Czech Republic, the situation is simi-
lar but not as aggressive as in Poland. The
construction market is not as large as the
Polish and the environment was historical-
ly prone to agreements and compromises.
The development of managerial and legal
aspects of large infrastructure projects was
heavily influenced by the period of a central-
ly planned economy. The situation changed
in recent years however. With political
changes, development of the society and
recession, the construction industry (mainly
in public projects) became nervous and sev-
eral disputes connected to quality, price and
prolongation of projects were started both
in arbitration and mainly in litigation. The
same as in Poland, Dispute Boards are not
used because the FIDIC dispute resolution
system is removed via particular conditions.
With no special construction arbitration and
litigation in the Czech Republic, the disputes
showed the lack of an efficient dispute reso-
lution mechanism and sad consequences for
all participants of construction projects (and
smiles on faces of attorneys).

No special construction courts exist in the
Czech Republic and a lack of expertise
causes disputes to last for years and to be
conducted in a manner contrary to com-
mon sense and best practice. On the other
hand in neighboring Germany, culturally,
geographically and historically the closest
country to the Czech Republic, special con-
struction courts exist with settled case law.
West Germany avoided the degradation of
law and state courts under communist rule.
This may be the reason why the evolution of
the former East Germany was quicker and
this region avoided some problems encoun-
tered in other CEE countries.

CHARTER
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Slovakia - Contractual Adjudication
One country in the past (Czechoslovakia), it
now has two different approaches encoun-
tered in the practice of dispute resolution. On
one hand, there is literally no use of Dispute
Boards in the Czech Republic. On the other
hand, there is a functional system of FIDIC
DABs working in some Slovak public pro-
curement construction projects, including a
prestigious national list of adjudicators es-
tablished by Slovak Association of Consult-
ing Engineers. The construction industry in
Slovakia appreciates the use of DABs and it
seems that DABs helped to overcome some
difficult situations that burdened local con-
struction projects without the necessity to
waste human and financial resources in ar-
bitration or litigation. Also in Slovakia as
in the majority of CEE countries, the public
employers are prone to modify the balanced
risk allocation in FIDIC forms shifting un-
controllable and unforeseeable risks to con-
tractors causing negative consequences in
realization.

Hungary - Statutory Adjudication

In Hungary, a specific statutory adjudication
was established. Legislation enacted into
force on 1 July 2013 (Act XXXIV of 2013
on the Expert Body for Performance Cer-
tification, hereinafter: the ‘Act’) set up the
Expert Body for Performance Certification
(EBPC) and regulated its function and pow-
ers. The reason for enacting new legislation
and establishing this body was in reaction
to legal disputes having increased greatly
in connection with the performance of con-
struction contracts in recent years. Disputes
were mainly between the employer and con-
tractor and, to a lesser extent, between the
contractor and their sub-contractors. Gener-
ally, these legal disputes took years to decide
before a binding judgment was eventually
handed down by the courts.

The scope of the legislation covers all con-
struction projects in Hungary. The Act states
that contractual clauses that exclude or re-
strict the powers or procedures of the EBPC
or which attach any negative, legal conse-
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quence to initiating EBPC procedures are
null and void. Therefore, if the construction
project is implemented in the territory of Hun-
gary, we are faced with a mandatory provision
of Hungarian law that cannot be bypassed
even if choosing the law of another country.
However, the EBPC does not have jurisdic-
tion over all legal disputes in the construction
sector. Its jurisdiction only applies:

(a) to those cases in connection with the
performance of construction contracts
when no performance certificate is issued;
(b) where the issuance of a performance
certificate issuance is disputed;

(c) payment is not made despite being
due; as well as

(d) to those cases when the ancillary ob-
ligations to guarantee the contract (bank
guarantee, lien, surety) and their enforce-
ment are disputed by the parties.

It is to be emphasized that the ex officio pro-
cedure of the EBPC is not mandatory and can
be initiated upon request of one of the parties.
The Act grants priority and summary proce-
dure to the parties involved in court litigation
where they have attempted to use the EBPC.
Presumably, this will motivate the parties
concerned to avail themselves of the possibil-
ity granted by the new Act instead of opting
for the much longer ‘normal’ court procedure.
The EBPC comprises of independent court
experts and must deliver its expert opinion in
30 days from the date of receipt of the appli-
cation. The party that disagrees with the ex-
pert opinion can enter into litigation within 60
days from the date of its receipt and the court
is obliged to handle all such cases with pri-
ority in a summary procedure. The amended
Code of Civil Procedure provides a number
of guarantee provisions and preferential treat-
ment to the party which sustained injury ac-
cording to the expert opinion (e.g. judicial
protective measures and prior enforceability).
The functions of the EBPC overlap those of
a DAB under FIDIC if initiated by a party.
The EPBC still remains somewhat of an ‘un-
known’ in Hungary because Act XXXIV of
2013 providing for the rules of EBPC proce-



dure only came into effect on 1 July 2013. It
is important to note that Act XXXIV of 2013
states that contractual clauses that exclude or
restrict the applicability of the procedure of
EPBC are null and void.

Conclusion

The unfortunate development that leads to
the current practice of solving the construc-
tion disputes in litigation allowed the prac-
titioners in the CEE region to recognize the
inefficiency and frustration of such approach.
Judges themselves admit that alternative dis-
pute resolution (ADR) is a better model for
hearing construction disputes. However, it
is the employer who selects the method of
dispute resolution and it is a norm for some
public authorities in the CEE to consistently
delete DAB and arbitration clauses from the
FIDIC forms in favor of domestic litigation.
On the other hand, the use of Dispute Boards
is common in Slovakia and statutory adjudi-
cation has been developed in Hungary. This
fragmentation of dispute resolution systems
in a relatively small geographical area could
be a symptom of uncertainty connected with
creation of developed societies.

Other causes of inefficient dispute resolu-
tion include lack of education and knowledge
about the advantages of Dispute Boards, lack

of tradition and respective fear of new
methods, fear of non-binding awards and
lack of pressure to support best practice
from European Union and other interna-
tional organizations. There is a great need
for and opportunity to further develop al-
ternative dispute resolution in the CEE,
with an emphasis on best practice through
the use of construction Dispute Boards.

Lukas Klee JD, LL.M., Ph.D., MBA is head
of the legal department at Metrostav a.s.,
a large construction company based in
central Europe. He is an arbitrator and
adjudicator, and lectures on international
construction law at the Charles Univer-
sity Faculty of Law in Prague. He can be
reached at klee@email.cz.

This article is based on the book International
Construction Contract Law that will be pub-
lished by Wiley Blackwell in 2014 under ISBN
9781118717905 and articles in International
Construction Law Review: Klee, L., Teodorescu,
C. A. “Romanian Experience with FIDIC Forms
in Roads and Bridges Construction,” Interna-
tional Construction Law Review [2013] ICLR
432, Balazs, T., Klee, L. and Gulyas, T. (2014);
“FIDIC contracts and Hungarian law: Important
aspects of using FIDIC contracts in Hungary”
[2014] ICLR 138 and Klee, L., Skorupski, M.
and Marzec, A; and “The Use and Misuse of
FIDIC Forms in Poland,” International Construc-
tion Law Review [2014] ICLR 282. Many thanks
to Michat Skorupski, Aleksandra Marzec, Clau-
dia Teodorescu and Tamasz Balazs.

DRBF Appoints Regional Treasurers

The DRBF has recently appointed Treasurers
to the Region 1 and Region 3 Board of Direc-
tors. This development is part on an on-going
effort to give the responsibility for allocating
financial priorities and decision-making to
each of the Regional Boards.

Region 1 welcomes Ken Fusch as Treasurer
effective January 1, 2015. Ken has been a
member of the DRBF for over 10 years, and
an active participant in DRBF conferences
and the local Florida Chapter. He served in the
U.S. Navy Civil Engineer Corps for 25 years,
and worked for a private engineering firm for
15 years. He has served on DRBs since 2005.

Barry Tozer takes the reins as Treasurer in
Region 3, a position previously held by Ron
Finlay, who continues to serve as Secretary of
the Regional Board. Barry has been a mem-
ber of the DRBF since 2003, and served on
the Region 3 Board for the past two years.
He is the head of the consulting construction
engineering firm Tozer & Associates Pty Ltd,
celebrating 35 years of continuous operations
this month.

Murray Armes has served as Region 2 Trea-
surer for over a year and continues the post.
Murray runs his own specialist architectural
consultancy, Sense Studio, based in London.
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By James Perry,
Past President,
DRBF Region 2
Board of Directors
and

Geoff Smith, Chair,
DRBF Bank Liaison
Committee

Prominent Position for Dispute Boards
in World Bank’s Forthcoming
New Procurement Framework

Many DRBF members are aware of the
Bank Liaison Committee’s active engage-
ment with the multilateral development
banks and other instuitional lenders. While
the DRBF is working closely with a number
of banks, including the Asian Development
Bank, the EBRD, JICA and the IDB among
others, there is no more important initiative
than our continued interaction over the last
several years in connection with the World
Bank’s (WB) development of their proposed
New Procurement Framework.

Starting in 2012 the WB began its largest ef-
fort to reform its procurement policies since
the bank’s creation over 60 years ago. The
process is now in the second and last round
of public consultations, and public meetings
are being held around the world during the
course of September and October 2014. The
DRBEF has sent representatives to the Euro-
pean meetings in Germany, France, Britain
and Italy. The bank will conclude its last
round of consultations before the end of
2014 and expects to roll out its new policy
and procedures in the second half of 2015
after obtaining board approval. Members
interested in examining the current draft
policies can find a complete set on https://
consultations.worldbank.org/forums/forum-
procurement-policy-review-consultations.

The public is also invited to complete a
three-page questionnaire, which many
DRBF members may wish to do.

Key Objectives of the Reform

Christopher Browne, the World Bank’s Chief
Procurement Officer, explained to business
leaders at his Paris stop on September 17,
2014, that the new framework is intended to
modernize the bank’s procurement policies.
Among the changes borrowers and contrac-
tors can expect in 2015 is greater involve-
ment of the bank at both the procurement
and the execution phase of large infrastruc-
ture projects, combined with a more flexible
array of procurement methods designed to
take into account that one size does not fit
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all. Mr. Browne explained that more work-
ing groups would be developed with in-
dustry with the intent of seeking a dialogue
and soliciting input for creating consistency
across the bank’s operations, including in ar-
eas such as technical specifications, contract
conditions and anti-corruption practices. In
the past the bank has been cautious about
cooperating with businesses for fear of con-
flicts of interest, but Mr. Browne indicated
that in the modern world the benefits of dia-
logue outweigh other concerns.

While it is too early to state definitely what
will or will not be in the New Procurement
Framework, it appears that future WB-fi-
nanced projects may allow selection of con-
tractors based on value for money where the
technical nature of the project warrants a de-
parture from the lowest bid rule used by the
bank up to now. The borrower and contrac-
tor community can also expect to see great-
er flexibility in the procurement procedures,
which will be applied in various situations.
Mr. Browne noted that in projects where the
WB is co-financing the project, they may ac-
cept letting sister multilateral development
banks take the procurement lead. More im-
portantly, the new policy will likely allow
the use of local procurement procedures if
the country in question is a full member of
the World Trade Organisation with a gov-
ernment procurement agreement (GPA) in
place. This could have particular impact in
Central and Eastern Europe where EU pro-
curement rules already apply. Mr. Browne
was careful to note that the bank will still
apply its own procurement policies even in
countries that are full WTO members if they
have concerns about the sufficiency of rules
enforcement by any particular agency or
government.

Public Private Partnerships (PPPs) will also
be covered within the new framework and
here Mr. Browne noted that the WB would
take inspiration from the PPP procedures al-
ready practised by its sister bank, the Inter-
national Finance Corporation (IFC), whose



main remit is private sector financing where
the PPP model is already more prevalent and
within the WB’s portfolio of loans which are
focused on government-backed projects.

Capacity Building

It is clear the bank plans to be more involved
in the procurement and execution phases of
projects. Mr. Browne anticipates the new
framework will give the bank’s procurement
team a wide choice of tools during the pro-
curement phase, ranging from the provision
of reference materials and coaching all the
way through actual hands-on management
and control of the entire procurement phase
in limited circumstances. He indicated anti-
corruption measures would also be stepped-
up, most probably in the form of additional
surveillance during the procurement phase,
which may be handled by outside firms such
as major accounting consultancies, or possi-
bly by non-governmental organizations such
as Transparency International. Additional
involvement in project execution also seems
to be in the cards, and here Dispute Review
Boards and Dispute Review Experts appear
to hold a privileged place in the bank’s new
strategy.

Mr. Browne explained the bank intends to
implement these new procedures without re-
questing additional funding from the bank’s
board of directors. Funds would be gener-
ated by scaling back on their current practice
of handling approximately 14,000 “prior re-
views” of proposed projects. Up to 80% of
these reviews involve small capital outlays.
The bank’s procurement staff will be reas-
signed from such reviews and retrained in
the areas of procurement and project super-
vision.

In addition to providing more support to
project procurement and execution, either
directly or through reinforcing borrowers’
existing teams, Mr. Browne expects to see
the bank invest in training programmes and
other broad capacity development initiatives
including training in project management.
It is hoped this will include programmes
covering the best practice use of Dispute
Boards.

Standard Bidding Documentation
While not directly part of the New Procure-
ment Framework initiative, Mr. Browne
announced that his department was already
reflecting on the next generation of standard
bidding documents (SBD). Mr. Browne an-
nounced a two-phase plan to update these
documents. The first phase, which users can
expect to see in the near term, will be lim-
ited to minor adjustments and improvements
in large part aimed at closing deficiencies in
the current SBDs, which have become ap-
parent to the international community over
recent years. We might assume that these
limited changes will be aimed at items such
as fixing the so-called “gap” in sub-clause
20.6 of the FIDIC suite of contracts regard-
ing the enforcement of Dispute Adjudication
Board decisions and the like.

The WB community can expect, however,
a more substantial phase 2 reform of the
SBDs, which Mr. Browne anticipates will be
a top-down redesign of the whole document,
but he noted that his department will not
have the resources necessary to begin phase
2 until later in 2015 after the new general
policy is published. Mr. Browne described
the phase 2 review of the SBD as a “back to
basics” approach.

It is expected that the eventual new SBD will
be simpler than the existing 150-page docu-
ment, and Mr. Browne said he intends for it
to be more closely aligned with procedures
found in private industry. An extremely im-
portant aspect of the new SBD from our
members’ point of view is that the bank in-
tends to be more receptive to borrowers who
want to use certain contract forms other than
FIDIC’s. While other forms, including the
Japanese ENAA form of contract and oth-
ers, are currently mentioned, it seems pos-
sible that the percentage of WB projects us-
ing FIDIC forms of contract may decrease.

The role of Dispute Boards in the
new WB procurement framework and
future SPDs

How precisely Dispute Boards will look
in the future WB polices and SBDs is not
entirely clear in the draft framework docu-
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ments as they currently stand, and there is
certainly reason for concern in the Dispute
Board community regarding the bank’s plan
to accept more of an a la carte menu of pos-
sible contract conditions. The incorporation
of Dispute Adjudication Boards in FIDIC
forms of contract since the 1990s and the
integration of various forms of FIDIC con-
tracts, including the Multilateral Develop-
ment Bank Harmonized Edition in not only
the WB’s SBDs but in the vast majority of
the other MDBs’ bidding documents, has
undoubtedly been the single largest source
of growth for Dispute Boards in the interna-
tional community. Moreover, provisions for
Dispute Boards have not been integrated into
any of the other primary standard forms of
contract that can be found from time to time
in international use. There is also concern
that other existing forms of contract tend to
be “uni-national” in that they emanate from
a single country and represent the practices
found in only one culture and/or legal envi-
ronment. Moreover, no other standard form
of contract benefits from the huge interna-
tional body of published doctrine and inter-
national case law. Continental construction
companies have been known to criticise the
FIDIC conditions for having a bias towards
UK custom practice; however, the FIDIC
drafting committee is now made up of a large
number of continental practitioners and your
correspondents’ view is that recourse to stan-
dard forms of contract such as the New Engi-
neering Contract (NEC3) or Joint Contracts
Tribunal (JCT) models of contract are likely
to be even more unfamiliar to the internation-
al contracting community. This may increase
disputes due to a lack of understanding of
contract terms as contract management staff
may be faced with different conditions on
every project they administer, making it dif-
ficult to master any specific form of contract.

In addition to the plans described above to
allow borrowers to choose from a menu of
standard contract conditions, and the plans
to accept local procurement procedures more
frequently in place of any international form,
it seems inevitable that we will see fewer
contracts financed by the WB with FIDIC
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general conditions. The general conditions
that will be in use besides FIDIC will be a
variety of local procurement conditions, in-
ternational standards, possibly including
NEC3, JCT, Japanese ENAA, and one can
speculate very possibly some kind of adapta-
tion of the WB’s existing standard form of
contract for civil law countries published in
2012 (currently available only in French),
and even the ICC model turnkey contract for
major projects. What exactly will be on offer
remains to be seen.

Despite the fact that most of these forms
of contract have no Dispute Board provi-
sions, the current draft WB policy and Mr.
Browne’s presentation made it clear that the
use of Dispute Boards will feature promi-
nently on projects financed by the bank.
While not stated specifically in the text of
the draft framework nor stated specifically
by Mr. Browne, it would seem that “Dispute
Review Boards” or “Dispute Review Ex-
perts” are to be implemented on future World
Bank projects. For this to happen the WB
will need to add Dispute Board provisions
by particular condition for any project where
the borrower has chosen to use a non-FIDIC
form of contract. Depending on how many
model forms of contract the bank proposes
to offer borrowers, there may be a substantial
amount of work ahead in drafting appropriate
Dispute Board particular conditions for each
model. Nevertheless, the WB’s full backing
of Dispute Review Boards in bank-financed
contracts is evident in the draft borrower’s
procurement procedures at Section F — Ac-
countability, §1.18, (c) and (d) which state:

(¢) Increase access to independent Dispute
Review Boards in bank financed contracts;

(d)Include, as part of bank project super-
vision, reviews to ensure that agreements
made in the contract e.g., to establish a Dis-
pute Review Board are carried out and are
functioning appropriately....

Mr. Browne clarified that the bank’s inten-
tion is indeed for the implementation of Dis-
pute Review Boards to be part of their gen-
eral portfolio-wide policy and their intention
is to be more vigilant in ensuring that the



Dispute Board is put in place at the outset of
the project as opposed to allowing the parties
to wait for a dispute to arise, which has of-
ten been the case until now despite contract
provisions calling for its implementation at
the outset. Mr. Browne also indicated that
the bank is considering expanding the use of
Dispute Review Boards to contracts involv-
ing the purchase of major plant and other
goods.

Obviously Dispute Boards are not adapted
for all 100,000 contracts the bank lets each
year, but the bank is in the process of deter-
mining cut-off levels for the implementation
of a Dispute Board which will seemingly be
based on the value of the contract.

Finally, the draft procurement procedures do
not attempt to define the role and function of
the Dispute Review Boards and, while not
entirely clear, it does seem that the bank’s
intention is to employ standing Dispute
Boards. However, the use of the term Dis-
pute Review Board instead of the term Dis-
pute Adjudication Board as found in FIDIC
contracts would lead most DB practitioners
to conclude that the bank intends only for
the future boards to make recommendations
rather than binding decisions. However,
these are purely speculative remarks.

Conclusions

The DRBF has been working with the World
Bank for many decades now, and the con-
structive dialogue led for many years by
Gordon Jaynes, now taken up by the chair-
man of the Bank Liaison Committee, Geoff
Smith, we hope has played a role in convinc-
ing the WB to elevate its support of the Dis-
pute Board process to a new prominence in
its New Procurement Framework. Moreover,
it is clear that our core belief in the impor-
tance of the dispute avoidance role played by
Dispute Boards is clearly a benefit which the
bank appears to have seized on and values.

More importantly are the new opportunities
for the DRBF to play an even more impor-
tant role in its cooperation. The bank has ex-
pressed interest in reaching out to the DRBF
to help implement its new procedures.

There are several areas where our members
can bring their experience to bear in assist-
ing the bank in implementing the new proce-
dures. The first and obvious area is in help-
ing the bank train its own staff and also the
procurement departments of its borrowers’
executing agencies. The DRBF can also as-
sist in the training of potential Dispute Board
members as the growth of the use of Dispute
Boards following the implementation of the
new procedures is likely to outstrip the sup-
ply of qualified DB members.

Finally, it seems that the experience of our
members could be helpful to the bank’s next
reform project, which is the intended top-
down redesign of their existing standard bid-
ding documents, notably in the selection of
either existing standard Dispute Board rules
and contract clauses or in the development of
bespoke DB provisions for use with any of
the non-FIDIC contract conditions options
that the bank is intending to make available
to borrowers.

Historically, the WB’s policies on procure-
ment have greatly influenced procurement
policies at other major MDBs and we can ex-
pect that the New Procurement Framework
at the WB will once again have important
repercussions across the board.

Our members can expect that these changes
will have a major impact on how Dispute
Board services are delivered in the interna-
tional market, including the need to adapt
to the application of Dispute Boards in con-
texts other than the FIDIC format. However,
many anticipate that FIDIC will remain the
leading form of international contract and
there will be a broad increase in the efficien-
cy and general use of Dispute Boards.

Future articles will report on the next wave
of innovation in the multilateral develop-
ment aide community that will undoubtedly
impact the Dispute Board community. Of
particular interest is the announcement in
recent months of several large new develop-
ment banks, notably the Shanghai-based de-
velopment bank unveiled on July 15, 2014,
which will include shareholders from China,
Brazil, Russia, India and South Africa.
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By Frank Leech

DRBF members are en-
couraged to be on the
lookout for regional con-
ferences in their country
where similar opportunities
may exist for speaking on
Dispute Boards and devel-
oping DRBF promotional
opportunities. Contact Ann
McGough at amcgough@
drb.org for details.

The Chinese are contributing $41 billion of
capital and the overall bank capitalization
is expected to reach $100 billion initially,
with $34 billion a year in aid packages.
There are other new development banks
being announced and how these new insti-
tutions will feel about Dispute Boards once
they are operational is a question mark to-

day. Between our existing cooperation pro-
grammes with the banks and the creation of
new and important international financing
institutions, the DRBF has its work cut out
for it, and we appreciate our members’ sup-
port.

Contact Jim Perry at jperry@ps-consulting.
fr, Geoff Smith at gsmith@ps-consulting.fr.

DRBF Represented at the CLiC2014 Conference
in Kuala Lumpur, Malaysia

Organized by the Society of Construction
Law (SCL) Malaysia, the 5th Construction
Law International Conference (CliC2014)
was held in Kuala Lumpur 18 - 20 Septem-
ber 2014 (http://www.clic2014.com).

With the assistance of DRBF Malaysia
Country Representative Prof. Datuk Sundra
Rajoo, the DRBF was a supporting organi-
zation and had representatives and a booth
to promote the DRBF and Dispute Boards.

CLiC2014 was a very successful conference
attracting nearly 150 delegates from around
the globe. The theme of the conference
“Constructing a Better World” included ses-
sions on ‘Innovations in Construction’, ‘Ar-
bitrating Construction Disputes’, ‘Statutory
Adjudication’, ‘Recent Developments in
Construction Law’, ‘Project Risk Manage-
ment / Risk Allocation’, ‘Delay and Disrup-
tion Claims’ and ‘Other Law Issues: Per-
spectives From Various Jurisdictions’.

The first session on day 2, ‘Project Risk
Management/Risk Allocation,” had seven
speakers, three of whom, including DRBF
members Prof. Doug Jones and Dr. Don-
ald Charrett, spoke exclusively on Dis-
pute Boards. The presentations on Dispute
Boards covered the history, general opera-
tion and examples of use and successes of
DB’s on construction projects around the
world. These presentations certainly stirred
up interest in Dispute Boards and drew a
great number of delegates to the DRBF
booth.
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During the conference the DRBF booth was
manned by Gerlando Butera, DRBF Coun-
try Representative for Singapore, and Frank
Leech, DRBF Member resident in Kuala
Lumpur. Other DRBF members attending
the conference, Julio Bueno, Robert Elliot,
Fernando Marcondes, Basil Georgiou and
Barry Tozer, took time to drop by and be
available to speak with delegates.

A total of 61 delegates (more than a third of
attendees) visited the DRBF booth and left
their cards. These delegates included law-
yers, developers, High Court Judges, claims
consultants, arbitrators and adjudicators.
For those delegates that came by the table,
we answered questions, provided them with
DRBEF brochures and upcoming conference
fliers, gave a brief “benefits of member-
ship” explanation and of course background
on DRBF and what we do. We also had on
hand copies of the recent DRBF Forum, and
the front page article on Benefit/Cost Equa-
tion caught everyone’s attention. DRBF will
be getting in touch with each of these inter-
ested delegates, inviting them to join DRBF
and providing further information.

From contacts made at the conference, the
DRBF will be exploring opportunities to
make presentations to developers and or-
ganizations in Malaysia. There seems to be
broad interest in this, and the effort will be
coordinated with Prof. Datuk Sundra Rajoo,
DRBF Malaysia Country Representative
and Director of the Kuala Lumpur Regional
Centre for Arbitration.

Frank Leech is at f_leech@hotmail.com.
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By Fatima Cristina
Bonassa Bucker,
Founding Partner
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Advogados,

Sao Paulo

First International Congress on
Dispute Boards Held in Sao Paulo

The Dispute Resolution Board Foundation
co-sponsored the First International Con-
gress on Dispute Boards organized by the
Chamber of Arbitration and Mediation of
the Institute of Engineering in Sdo Paulo,
Brazil on August 7th and 8th, 2014.

Interest in Dispute Boards exceeded our ex-
pectations by drawing approximately 150
participants. Brazilian DRBF members fea-
tured prominently in the organization of the
event and among the panelists. Many thanks
go to Gilberto Vaz, Country Representative
for Brazil, Julio Bueno, an active DRBF
member in Brazil and internationally, and
DRBF members Mauricio Bucker, Fernan-
do Marcondes, and Antonio Luis Pereira de
Sousa. Your correspondent was also pleased
to have participated in organizing and speak-
ing at the congress.

The congress addressed the use of DBs in
large international projects, as well as the
recent Brazilian experience with the DB in
infrastructure contracts involving the Sio
Paulo Metropolitan Company. It was attend-
ed by engineers, lawyers, managers of major
companies as well as the infrastructure and
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construction sector organizations.

The panelists presented the audience with a
portrait of the experience and the gain in ef-
ficiency with the use of DBs as an important
tool to avoid conflicts in construction con-
tracts such as infrastructure construction in
Brazil and the Panama Canal in Panama. It
is worthy to mention that although Dispute
Boards are not yet largely used in Brazil,
DRBs are being adopted under contracts
executed under the auspices of the World
Bank.

The President of the Institute of Engineer-
ing, Camil Eid, chaired the opening session
with the Minister Ellen Gracie, former Bra-
zilian Supreme Court Minister. She stressed
the importance of mechanisms that allow
parties to solve their disputes without resort-
ing to judicial measures, declaring herself an
enthusiast of Dispute Board adoption within
infrastructure contracts, including those
where the contractor is either the govern-
ment or a governmental company.

The former DRBF Region 2 President, James
Perry, spoke about the Dispute Boards in
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Left to right, top row: Mauricio Bucker, Julio Bueno, and Jahves Pefry; bottom row: Viviane

Veergamini Alonso and Fatima Cristina Bonassa Bucker

FIDIC contracts, presenting the experience
in the adoption of DBs in Europe. He also
took part in the discussion of the American
experience with DB in a panel presented by
DRBF member Roger J. Peters. Rounding
out the foreign speakers was DRBF member
Jerry Brodsky, who spoke about financial as-
pects of the Panama Canal project.

A discussion on the Brazilian experience
with Dispute Boards on the Yellow Line of
the Sao Paulo Metro System indicated that
the DB members and parties involved in
the contract find themselves still testing the
results of the implementation of DB recom-
mendations. The importance of such experi-
ence lies in the fact that it serves as grounds
for future developments in the adoption of
Dispute Boards in Brazil. During the con-
ference, the participants could compare the
Brazilian experience with the huge success
of the DB on the Panama Canal. Speakers
also addressed members’ ethical behavior in
the performance of DBs and ended the event
discussing future development of the pro-
cess in Brazil.

One important concern was the possibility
of adopting Dispute Adjudication Boards
rather than Dispute Review Boards under
the Brazilian legal system. Since the DAB
issues binding decisions on claims, such de-

cisions could be subject to challenges under
the Brazilian system, especially when the
agreement involves a governmental entity
holding public interest. Under Brazilian law,
binding decisions involving public interest
would depend on an arbitration or judiciary
procedure. The conclusion in the congress
was that the adoption of the DRB would be
more feasible instead.

As a sign of recent development, the Brazil-
ian Engineering Institute, which hosted the
congress, already offers DRB-related man-
agement services subject to its own regula-
tions. It is important to highlight that there is
room for further initiatives in Brazil to rein-
force DRB practices in this country.

Therefore, efforts are necessary in (i) train-
ing professionals in Brazil to enable them
to become DRB members, and (ii) spread-
ing confidence in the market regarding the
DRB system as the most advantageous tool
to avoid disputes by making use of a simple
and expedited procedure, which will lead to
less overall cost when compared to arbitra-
tion and/or judiciary means.

Fatima Cristina Bonassa Bucker can be

reached at fcbb@bonassabucker.com.
br.
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Jaime Grey, DRBF
Country Represen-
tative for Peru

New DRBF Country Representatives

The DRBF is pleased to welcome the
following newly appointed DRBF Coun-
try Representatives:

Peru: Jaime Gray is a lawyer graduat-
ed from Universidad San Martin de Por-
res, specialized in construction law with
special focus on engineering, arbitration,
Dispute Boards and alternative dispute
resolution methods and public procure-
ment matters. He holds a master in Busi-
ness Law from the Universidad Peruana
de Ciencias Aplicadas (UPC).

After practicing in one of the big-
gest constructor companies in Peru, he
founded his own firm in 1995 along with
his co-founder partners Enrique Navarro
and Gustavo Paredes. He has worked
or has been directly involved in many
projects such as the Aobamba river proj-
ect (related to the Machupicchu Hydro
Electric Plant in 1998) and the two con-
struction contracts of the Machupicchu
Hydro Electric Plant reconstruction
project (civil works and electromechani-
cal works in 2001). He has also partici-
pated in the enhancement project of the
Machupicchu Hydroelectric Plant (2011
— Now).

He has been a guest speaker on engi-
neering and construction law issues at
numerous national and international
seminars and conferences for institu-
tions such as the International Bar As-
sociation, the American Bar Association,
FIDIC, ICC and ICC Mexico, Dispute
Resolution Board Foundation, and dif-
ferent universities, among other institu-
tions. He is well-known as an arbitrator
of engineering and construction disputes
and has served as a Dispute Adjudication
Board member in Honduras in highway
projects such as two segments of the
CAS5 North Highway and the Millenium
Interchange. He has also assisted parties
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to resolve their differences using Dispute
Boards.

He is Vice Chair of the Project Establish-
ment Subcommittee — International Bar
Association (IBA), co-editor of Con-
struction Law International Magazine
(Clint) of the IBA, and co-author of the
book Experiencia en Latinoamérica. Ex-
periencias y Retos. He has been recom-
mended in the field of construction law
by the international organization Who’s
Who Legal since 2008 and by Chambers
and Partners since 2013. He is president
of the Peruvian Society of Construction
Law (sponsored by the SCL UK) and is
a lecturer on construction law at Uni-
versidad Peruana de Ciencias Aplicadas
(UPC) and Universidad del Pacifico.

Country Profile: Peru is the second
economy of South America with the
greatest Financial Freedom, and for the
last five years it has been the leading
country in providing the best environ-
ment for microfinance, according to the
Global Microscope Index (The Econo-
mist Intelligence Unit).

A major metals and minerals exporter
with a burgeoning agricultural sector,
Peru’s rapid economic growth has been
the result of elevated global demand for
commodities and key exports, as well
as prudent fiscal planning and the ex-
pansion of non-primary sectors. With
an investor-friendly legal framework,
Peru has become a prime destination
for foreign direct investment and was
recently ranked the second-best country
for doing business in Latin America by
the World Bank. Despite ongoing social
conflict related to extractive industries
and a sizeable infrastructure gap, Peru’s
stable macroeconomic environment and
its efforts to diversify and guard against
price volatility should ensure continued



growth for this Andean economy.

Peru’s infrastructure market has been
very active in recent months. Prolnver-
sion has granted the following projects
(1) Regional Port San Martin (Pisco)
with investments of US$ 103 million,
(i1)) New International Airport Cusco-
Chinchero with investments of US$ 658
million, (iii) Transmission Line 220 Kv
La Planicie-Industriales and associated
substations with investments of US$ 57
million, (iv) Transmission Line Moyo-
bamba-Iquitos 220 Kv and associated
substations with investments of US$ 434
million, (v) Kuelap Cable Car with in-
vestments of US$ 17.6 million, and (vi)
the South Energy Gas Pipeline with in-
vestments of US$ 3.6 billion. It is also
worth mentioning other projects, such as
the Lima Metro - Line 2 granted a few
weeks ago by the Metropolitan Munici-
pality of Lima, with an approximate in-
vestment of US$ 6 billion, which show
that private investment may continue
fostering Peru’s economic growth.

Chile: Eduardo Sanhueza is a Civil
Engineer with a Masters in Business Ad-
ministration from Universidad de Chile.

He has worked at the Center for Re-
search, Development and Innovation on
Structures and Materials at Universidad
de Chile since 1998.

He currently serves as the sub-director of

the Center. His expertise is:

e Technology building materials,
structures and behavior of buildings

e Construction management, develop-
ment of services in techno construc-
tion, energy efficiency in buildings

e Forensics engineering in defective
structures and construction contracts.

He has advised companies in Technical

Claims, big contracts in civil and indus-
trial work.

He was chairman at DAB Dispute Board
Rules ICC in Freeway Dispute and has
taught several engineering courses since
1996 at Universidad de Chile, as well as
serving as chairman in various building
material and construction standards.

Country Profile: Chile is the country
with the best situation and macroeco-
nomic stability in South America, and it
has become a leader in the region. The
Chilean economy is healthy, with con-
trolled inflation, a deep financial market
and very low external debt.

The construction contracts present a
scenario of increasing complexity and
greater liability claims. It is becoming
common to find situations of conflict that
can scale to such a level as to cause the
failure of the projects.

The Chilean Chamber of Construction
surveyed their member companies in a
recent study, which shows that of the con-
tracts signed in 2013 “Conflicts between
builders and clients: 42% of contracts
had a problem.” Meanwhile the same
Chamber indicates that it “can to be con-
cluded that it is impossible to eliminate
conflicts. They will never be eliminated,
but you have to control them.”

Thus the Chilean Chamber of Construc-
tion is looking for mechanisms for early
dispute resolution, identifying Dispute
Boards (DBs) as one of the key mecha-
nisms to promote to the construction
sector. Today in Chile, DBs have been
recommended on Contract Concessions
since 2010, and some mining firms such
as Codelco have used them in the past.
Given this scenario, there is an opportu-
nity for the growth of Dispute Boards in
Chile.
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Eduardo Sanhueza,
DRBF Country
Representative

for Chile




Do you know
someone
interested in
joining
the DRBF?

Help us expand by
sharing information
with your colleagues.
Complete member-
ship information can be
found on the DRBF web
site (www.drb.org) or
contact the main office
for details.

Welcome to New DRBF Members
Member Additions June - August 2014

Hussein Abusitta
Revay and Associates
Mississauga, ON CANADA

Deepak Ahuja, P.E.
Polaris DR, Inc.
Plano, TX USA

Josh Campbell
McNally Construction
Hamilton, ON CANADA

David Canning
Reading, Berkshire UK

Nicolas Dumais-Brouillette
Gestion Estimation
Construction

Champlain, QC CANADA

Roberto Hernandez Garcia
Corporacion Mexicana de
Asesores En Derecho SC
Mexico City, DF MEXICO

Jimmy Masciotti Gomez
GyM S.A.
Surquillo, Lima, PERU

lan Harrington
Flagstaff Consulting Group
Brisbane, QLD AUSTRALIA

Thomas Hesmond
Hesmond Consulting
Services

Avon, OH USA

Adrienne L. Isacoff
Closter, NJ USA

Robert Jarnis
Dunbarton, NH USA

Jack H. C. Kerklaan
Akuna Dredging Solutions
Pty Ltd

Camp Mountain, QLD
AUSTRALIA

Lukas Klee

Czech Infrastructure
Association

Prague

CZECH REPUBLIC

Chris Levett
Waterloo, NSW
AUSTRALIA

Peter Lyons
Lennox Head, NSW
AUSTRALIA

Christine McAnney
Balfour Beatty Infrastruc-
ture, Inc.

Atlanta, GA USA

Everett Mcindoe
MTA Capital Construction
New York, NY USA

Lucky Nemakonde
Eskom

Johannesburg, SOUTH
AFRICA

Basil Odigie
Houston, TX USA

Kriston Pelz
Thousand Oaks, CA USA

Leticia Queiroz de Andrade
Queiroz Maluf Sociedade
de Advogados

Sao Paulo, BRAZIL

Ravinderan Ronny

South African National
Roads Agency SOC Ltd.
Pietermaritzburg, Kwazulu-
Natal SOUTH AFRICA

Corne Roux

South African National
Roads Agency SOC Ltd.
Pietermaritzburg, Kwazulu-
Natal SOUTH AFRICA
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Eric A. Rundbaken, Esq.
New York, NY USA

Ruben Gomez Sanchez
Soto

Universidad Nacional de
Ingnieria

Lima, PERU

Logashri Sewnarain

South African National
Roads Agency SOC Ltd.
Pietermarizburg, Kwazulu-
Natal SOUTH AFRICA

Bjorn Stefansson
Landsvirkjun Power
Reykjavik, ICELAND

David C. Stewart
Stewart Consulting LLC
Seattle, WA USA

Kristen Stewart

The American Institute of
Architects

Washington, DC USA

Eugene Tan
Clyde & Co.
SINGAPORE

Makgopa Tshehla
Eskom
Johannesburg
SOUTH AFRICA

Craig Walsh
Forestville, NSW
AUSTRALIA

Glen Warwick
Clyde & Co Australia
Perth, WAAUSTRALIA



DRBF Calendar of Events

Training Workshop
Dispute Boards: Prevencion y Soluciéon de Conflictos
en Contratos de Construccion
October 9, 2014
Santiago, Chile

18th Annual Meeting & Conference
Dispute Boards on Complex Projects:
The Power of Dispute Avoidance & Real-Time Resolution
October 23-25, 2014
Sheraton Centre Hotel - Toronto

Dispute Boards Continuous Improvement Workshop
October 16, 2014
Sydney, Australia

California Department of Transportation
DRB and DRA Training
October 27, 2014: Sacramento, California
January 2, 2015: San Diego, California
January 27, 2015: Oakland, California
February 24, 2015: Sacramento, California

DRBF East Africa Regional Conference
Real Time Dispute Avoidance and Resolution for Construction Projects
February 26-27, 2015
Nairobi, Kenya

DRBF 15th Annual International Conference
Dispute Boards: The Continental Approach
May 21-23, 2015
Genoa, Italy

Visit www.drb.org for details
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DRBF I5th Annual International Conference
Dispute Boards: The Continental Approach

'The DRBF’s International Conference attracts the top Dispute Board practitioners, employers, funding in-
stitutions, contractors, legal professionals and consultants all active in alternative dispute resolution. Day one
offers full-day interactive training, with an introductory level workshop and an advanced level workshop for
experienced Dispute Board practitioners. The two-day conference features engaging presentations and lively
panel discussions about the latest developments and issues facing the alternative dispute resolution community
worldwide, with an emphasis on the application of the Dispute Boards process under Civil Law jurisdictions.

Event Details:
May 21: Training Workshops

'The DRBF offers two workshops integral for all Dispute

Board practitioners, introductory or advanced.

May 22 & 23: Conference

Best practice and lessons learned from around the world, plus new

challenges and opportunities in the application of Dispute Boards.
Venue

The workshops will be held at the Bristol Palace Hotel in the heart of
the commercial and historic district of Genoa.

The conference will take place in the Salone del Maggior Consiglio at
Palazzo Ducale, the headquarters of the old Republic of Genoa.

Visit www.drb.org for
complete event details
and registration.




