
This paper pres-‐
ents the results of 
a research project 
undertaken to assess 
the impact of DRBs 
on the construction 
program of a large-‐
scale highway agen-‐
cy. Three dimensions 
of DRB impact were 

-‐
ence on project cost 
and schedule perfor-‐
mance, (2) effective-‐
ness of DRBs in pre-‐
venting and resolving 
construction dis-‐
putes, and (3) costs 
of DRB implementa-‐
tion. The analyses 
encompass data from 
approximately 3,000 
projects extending 
over a 10-‐year period 
(2000-‐2009).
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adverse effects of escalated adversarial 
disputes and litigation that cannot be di-
rectly measured. Perhaps one of the best 
summarizing quotes about the costs of 
settling disputes at courts, as originally 
cited by Harmon (2003b), comes from 
15th Chief Justice of the US Warren E. 
Burger: “ I was trained, as many of you 
were, with that a generation of lawyers 
taught that the best service a lawyer can 
render a client was to keep away from 
the courts” (Burger 1982).

Dispute  Resolution  in    
Construction
Alternative dispute resolution (ADR) 
procedures have emerged as the alter-
native mechanisms to resolve construc-
tion disputes outside courts (Gebken 
and Gibson 2006). The basic premise of 
ADR approaches such as arbitration and 
mediation has been the timely and cheap 
solution of disputes when compared to

(continued on page 8)

Introduction
Construction disputes can arise from 
many factors: inadequate planning, 
changes in commodity prices, unexpect-
ed conditions at the work site, differing 
interpretations of contract language, and 
lack of communication among parties 
involved in the project; these can affect 
project performance and ultimately lead 
to litigation. Although there have been 
many studies elaborating on the cost 
of construction litigation (Gebken and 
Gibson 2006), a comprehensive assess-
ment of the actual costs of construction 
litigation is an elusive goal. Immediate 
damages consist of legal expenses, and 
increased project costs can provide an 
assessment of the short-term damages; 
however, they fail to capture the true 
long-term impacts of litigation on over-
all construction processes. Opportunities 
lost because of invested capital and time, 
reduced employee morale, and decreased 
repeated work are some of the important 



2

FOUNDATION FORUM

President’s Page
DRBF Members, Supporters & Friends,

This will be my last opportunity to speak to all of you on the second page of the 
Forum. We had a lot to accomplish on our agenda at the beginning of October 
last year and certainly did not get everything on our wish list done but wanted to 
review some of the more important items. 

and working with Jim and Steve Fox has comfortably transitioned into that role. 
Next was to prepare for the retirement of Steve Fox this coming spring. How do 

-
ager from inception of the Foundation? I knew the answer but was almost afraid to 
ask in case the reply would be no. After a few months of discussions and persua-
sion I received a yes answer and Ann McGough has agreed to become a fulltime 
employee of the DRBF as General Manager effective October 1, 2013. In addition 
to taking over Steve’s duties Ann will also be active with our outreach efforts for 
new users and new industries. All of you are going to be hearing more from her 
this coming year. 

Next was to develop a comprehensive “Policies and Administrative Procedures 
Handbook.” I am pleased to say that the initial draft has been submitted to the 
Executive Board for comments and approval. A special thanks to all who have 
worked diligently collecting and summarizing the various elements of this docu-
ment that has been desperately needed for many years. I have also created some 
new “Standing Committees” and absolved some of the original. Currently these 
committees and their chairs are:

Finance – Doug Holen  Publications – Dan Meyer
Training – Kurt Dettman  Strategic Planning – Harold McKittrick 

All of these committees are at the Executive Board Level and will have regional 
representatives on them to ensure that all regions’ ideas and unique differences are 

Also we have continued the outreach efforts to expand DRB users. Thanks to 
the efforts of many of our members we have been able to speak or sit on panels 

areas worldwide are being given where presently DRBs are not being utilized. We 
continually try to increase membership in the DRBF but must realize that more im-
portantly is to increase the utilization of the DRB process. Doing that will require 
more trained Board members and will automatically increase the membership ap-
plications from owners, contractors and potential Board members. 

As discussed in the last Forum we are focusing on Dispute Prevention throughout 

contractors that this is what they want.

In closing I want to thank all of you that I have met and had the opportunity to 
work with during this last year as your Executive Board President. Your continued

Roger Brown
President
DRBF Executive 
Board of Directors

“A consensus 
means that  
everyone 
agrees to say 
collectively 
what no one 
believes  
individually.”

- Abba Eban 
(1915-2002)
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Executive Board 
of Directors

Meeting 
Schedule

September 19
October 21

November 18
December 16

The Board of  
Directors for 
each region 
meet on a  

regular basis. 
Questions or 
ideas for the 

Boards should be 
submitted to the 
Board President 
directly or to 

Ann McGough at 
amcgough@drb.

org.

The members of the Executive Board of Directors are: 
Roger Brown, President 
Graham Easton, President Elect 
Volker Jurowich, Immediate Past President 
Murray Armes, Secretary 
Tom Peterson, Treasurer 
Deborah Mastin, Director and President, Region 1 Board 
James Perry, Director and President, Region 2 Board 
Doug Jones, Director and President, Region 3 Board
Romano Allione, Past President 
James J. Brady, Past President 
Peter M. Douglass, Past President 
John Norton, Past President
Gwyn Owen, Past President 
Joe Sperry, PE, Founder, Honorary Director

Summaries of the Executive Board meetings are available to all DRBF members 
on the web site. To access, go to www.drb.org. Click on the Member Login but-
ton, and then click on DRBF Board of Directors.

Region  1  Board  of  Directors
Deborah Mastin, President 
Don Henderson, President Elect 
Doug Holen, Past President 
Kurt Dettman
Eric Kerness
Gerald McEniry

Region  3  Board  of  Directors
Doug Jones, President
Alan McLennan, President Elect
Ronald Finlay, Secretary/Treasurer
Graeme Peck
Lindsay Le Compte
Michael Weatherall

DRBF Executive Board of Directors

Region  2  Board  of  Directors
James Perry, President 
Christopher Miers, President Elect 
Paul Taggart, Past President
Mark Entwistle 

Levent Irmak 
Alina Valentina Oprea

Richard Kell
Donald Charrett
William (Tim) Sullivan
Barry Tozer
Spencer Flay

support to assist with our efforts to grow and improve the Foundation’s goals does 
not go unnoticed. For those of you who have not been involved in the Foundation’s 
activities, I encourage you to join committees, assist with outreach efforts, write 

-
tion and DRB process to continue to grow we need your help.

I have met several times with your incoming president, Graham Easton, and I 
assure you under his leadership the DRBF will continue to serve the construction 
community with renewed energy and ideas.



4

FOUNDATION FORUM

In summary Lend Lease was engaged by 
the UK’s Secretary of State for Defence 
to redevelop residential units for service 
personnel and families under a “target 
cost” form of contract. Lend Lease in 
turn employed Mi-Space as the primary 
sub-contractor to carry out most of the 
work. The Sub-Contract was a cost plus 
arrangement with “pain/gain” provisions 
which were intended to incentivise Mi-
Space to minimise costs incurred deliv-
ering the works. There were delays to the 
completion of the works and issues arose 

resulting dispute found its way to Mr. 
Justice Akenhead at the Technology and 
Construction Cout (TCC) in London.

In the TCC, Mi-Space applied for pre-
action disclosure. Lend Lease argued 
that because the parties’ bespoke con-
tract contained an arbitration agreement, 
the court did not have the power to order 
pre-action disclosure. Akenhead  agreed 
with Lend Lease and therefore dismissed 
Mi-Space’s application. However, it is 
not the outcome I want to talk about; 
rather I think the interesting part of the 
case is the contract’s ”dispute proce-
dure” and Akenhead’s comments on that 
procedure.

The  contract’s  dispute  procedure
The contract’s dispute procedure con-

Negotiation.
Dispute Review Board (DRB) initial 
meeting.
Consensual resolution (mediation).
Non-consensual resolution.

As part of step three, the DRB would 
“use its best endeavours to assist the par-
ties to settle and resolve disputes”. If a 

Is it Appropriate for Dispute Board Members to 
act as Arbitrators on the Same Project?

settlement could not be achieved then the 
DRB would recommend either media-
tion (with the consent of both parties) or 
arbitration. While the dispute procedure 
envisaged the appointment of a separate 
mediator, the DRB members would act 
as the three-person arbitral tribunal.

DRB   members   acting   as   arbitra-­
tors
Akenhead  made the point that it is some-
what unusual for dispute board members 
to be arbitrators as well, but went on to 
say that: “…there is no reason in princi-
ple or, so far as I am aware in policy, why 
they could not be arbitrators in relation to 
the same project. In one practical sense 
at least there is an advantage, which is 
that the members of the DRB might well 
have acquired a good working and prac-
tical knowledge of the project and all the 
disputed problems which have arisen as 
the project has proceeded.”

In the context of this particular dispute 
procedure, Akenhead’s points appear to 
make a great deal of sense. Prior to an 
arbitration, the DRB members are not re-
quired to decide the dispute; rather they 
are simply required to use their “best 
endeavours” to resolve it. If settlement 
does not result, they are to recommend 
either mediation or arbitration. 

So why not take advantage of the DRB’s 
knowledge of the project and dispute(s) 
and appoint them as arbitrators? Some 
might argue that there are disadvantages. 
The DRB members having knowledge 
of the project is all well and good, but 
surely an arbitration should be decided 
on the parties’ submissions and evidence 
in the arbitration, and not what the DRB 
members have learnt over the course of 
the project? What if one or both parties 

By Jonathan 
Cope

4
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been an extra cost to Mi-Space and Lend 
Lease, I can’t help feeling that if they 
had been in place the dispute may have 
been avoided and/or limited, and the par-
ties would have saved in the long run.
However, I doubt the parties need me to 
tell them that. Indeed, they would prob-
ably adopt the immortal words of Basil 
Fawlty by suggesting that I went on the 
TV show Mastermind with my Specialist 
Subject being, “the bleeding obvious”.
 
Jonathan  Cope   is  Director,  MCMS  Limited;;  
Adjudicator,   Arbitrator   and   Dispute   Board  
Member.  He  can  be  reached  by  email  at  
jonathan.cope@mcms.co.uk.

Practi-­

don’t want to rely on certain information 
or events that the arbitrators might con-
sider relevant to the dispute. Will the ar-
bitrators realistically be able to put it out 
of their minds?

In more traditional dispute board ar-
rangements where the dispute board has 
given decisions or recommendations, 
there seems to be little point in having 
the same people acting as dispute board 
members and arbitrators; surely they 
are likely to reach the same conclusion? 
Certainly FIDIC takes the view that, 
unless the parties and all dispute board 
members agree, no member of a dispute 
board shall act as arbitrator under the 
contract (clause 5 of the General Condi-
tions of Dispute Board Agreement). In 
their book “Dispute Boards: Procedure 
and Practice”, Gwyn Owen and the late 
Brian Totterdill state that: “This is a logi-
cal restriction. The DB has given its de-
cision and the information on which the 
decision was based is already known to 
both parties, who can submit any rele-
vant information to the arbitration tribu-
nal.”

What appears to be more certain is that 
the same person should not act as me-
diator and arbitrator (Gao Haiyan v Kee-
neye Holdings Ltd HCCT 41/2010) or 
adjudicator (Glencot Development & 
Design v Ben Barrett & Son) due to the 

-
haps that’s why “med-arb” has never re-
ally taken off in the UK.

What  lessons  can  be  learnt?
Another point that is clear from Aken-
head J’s judgment is that the parties nev-
er appointed the DRB. I have previously 

boards and, while the DRB would have 
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Ann McGough
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sits on the project and “leaks” to the 
Board that the contractor is on the verge 
of bankruptcy.

Assuming that the Board thinks the 
source is reliable, and by that I mean the 
source has credibility, the question be-
comes is the information reliable?  What 
duty does the Board have to investigate 
further? Should it check to see if the 

thought here is, based on the question as 
posed, the Board learned that the con-

-
tion because parties intend to do many 
things; we all do, and never in fact do 
so. So, in my opinion, because the Board 
has heard that a contractor is intending 
to do anything, until the act occurs, there 
is not much the Board can or should do. 

This question puts a completely differ-
ent spin on the dictate of Canon 1 of the 
Code of Ethics, that Board members 
should at all times be impartial and avoid 
the appearance of impropriety. Would the 
Board be impartial if it reviewed every 
contractor request as if it were fraudu-
lent and intended to “game” the process? 
Would it be providing what Canon 4 re-
quires,” a fair and impartial hearing”? 
Another question might be, should the 
Board advise the owner of what it has 
heard?  Why or why not?

This brings me to a discussion of another 
Canon of Ethics, Canon 2. Canon 2 pro-
vides that the conduct of Board members 
should be above reproach and that even 

This column in the Forum will be pub-
lished at the same time as the DRB 
Foundation’s Annual Meeting and Con-
ference being held this year in Miami, 
FL on September 20-21, 2013. Each 
year the conference schedule includes a 
presentation on ethics in DRB practice. 
This year our program is entitled “To 
Disclose or Not to Disclose: That is the 
Question!!” With a title like that, I am 

-
sion!  Please plan to attend this year’s 
Conference and Annual Meeting and see 
old friends and make a few new ones. 
As an added feature, your conference 
organizers have planned the 1st Annual 
DRBF Golf Outing. Come on out and 
join us as I spend the morning looking 
for my ball in the woods!

The question posed at the end of the last 
column was how should you, as a DRB 
member respond to the knowledge that 
the Board has learned that the contrac-

-
cy (Liquidation) and therefore plans to 

completion of the project.

On its face, it appears that this is a com-
plex problem. The threshold question 
I would want to ask is: How reliable is 
the information about the bankruptcy ac-
tion? Did the Board receive this from a 
reliable source, and if not, can the Board 
rely on the information? I would also 
question the motivation of a party, and 
presumably the owner did not advise the 
Board of this, who knows that a DRB 

Ethics in Today’s World of DRBs:
DRB Members Sitting on a Board for Three Years

Learns that the Contractor Intends to File Chapter 7 
Bankruptcy and Plans to Abuse DRB Process

By  James  Phillips  Ph.D.

Jim Phillips Ph.D.
Chair
DRBF Ethics  
Committee
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tact with from time to time.  I would en-
courage all readers who are faced with an 
ethical challenge to take advantage of the 
opportunity of contacting experienced 
colleagues or to write in or call me with 
a question.  The Foundation has estab-

-
dentially discuss an ethical dilemma that 
is posed and provide a consensus-based 
answer to those in this business who 
might need some advice. The DRBF’s 
commitment to providing an opportunity 
for discussion of ethical challenges is a 
large component of the DRBF’s mission 
to ensure that the DRB process continues 
to grow and be respected in the industry.

Finally, a member, Bob Biffel of Acam-
po, California, who read the last column 
raising the question about the DRB not 
being empanelled for over a year af-
ter the notice to proceed, called me and 
shared his similar experience on a recent 
DRB project. Thanks for calling, Bob, 
and I will use your example in the next 
Ethics column.

FOR  NEXT  TIME

I will review and sum up the discussion 
we have at the Ethics Panel at the Annual 
Meeting and Conference both for those 
members who could not attend and for 
those that wish to have some closure on 
our discussion.

should be avoided. Usually we think of 

or stakes that would have an impact on 
a DRB member’s neutrality. Does the 
knowledge of such information as dis-
cussed here rise to the level of affecting 
the Board’s neutrality?  It’s a tough ques-
tion and should, in my opinion, be care-
fully discussed among the Board.

-

Bankruptcy, I believe what the Board 
can and should do is carefully review, 
as always, any disputes that request ad-
ditional payments with its usual care and 
diligence and hold the contractor’s feet to 

for time or money. If the Board does this, 
the issue of a possible bankruptcy should 
have no relevance. If the contractor has 
a legitimate request for payment under 
the contract documents, it has a right to 
bring the dispute to a hearing, formal or 
informal, and the DRB has the duty to 
issue its recommendation.

What the DRB should do if the owner of 
-

cation from the court regarding the con-
tractor’s bankruptcy is beyond the scope 
of this discussion. If any of you have ex-
perience in this area, please write in and 
share your knowledge with us. I would 
be interested in hearing from a reader on 
this question. This is a good example of 

neat category that can easily be analyzed 
and answered. 

This raises the purpose for this column 
and the Foundation’s commitment to 
providing a forum for discussions about 
ethical issues that we all come into con-

DRBF 
FOUNDERS

R.M. Matyas
A.A. Mathews

R.J. Smith
P.E. Sperry

CHARTER 
MEMBERS

Jack Alkire, Esq.
Romano Allione

Rodney D.  
Aschenbrenner
Balfour Beatty  

Construction, Inc.
S.H. Bartholomew, Inc.

John Beyer
Roger Brown

William C. Charvat AIA
Frank Coluccio  

Construction Co.
Dillingham  

Construction, Inc.
Raymond J. Dodson, Inc.

James P. Donaldson
Peter M. Douglass, Inc.
Paul Eller & Associates

Frontier-‐Kemper  
Constructors, Inc.

Steven M. Goldblatt
Granite Construction, Inc.

Guy F. Atkinson Co.  
of California

Greg M. Harris, Esq.
Paul R. Heather
Impregilo SPA

Gordon L. Jaynes, Esq.
Al Johnson  

Construction Co.
Keating Associates
Thomas R. Kuesel
Kerry C. Lawrence

Kellogg, LLC
Kiewit Construction  

Group Inc.
Lemley & Associates, Inc.
Al Mathews Corporation

McNally Tunneling  
Corporation

Ethics  Commentary  
or  Question?

Please  contact:
Jim  Phillips,  Chair    

DRBF  Ethics  Committee    
P:  +1-­804-­289-­8192    

E:  jphillip@richmond.edu
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more unique properties of a DRB is the 
neutral stance of the members, regard-
less of the source of their appointment. 
The neutral nature of the DRB process 
should foster improved communication 
among parties, which may be the key to 
successfully settle disputes and to cre-
ate a psychological edge to prevent most 
disputes from becoming adversarial in 
nature (Groton 2009).

DRBs should be constituted following 
the contract execution and as early as 
possible through the construction pro-

-
tend project meetings and visit sites to 
familiarize themselves with the project, 
because the functionality of DRBs is not 
dependent on the actual occurrence of 
disputes and either party (owner or con-
tractor) may refer a dispute to the DRB. 
Upon receipt of a hearing request, the 
DRB schedules an informal hearing in 
which both parties are given the opportu-
nity to present their positions. The DRB 
provides a nonbinding recommendation 
based upon a determination of fact and 
the applicable contract provisions.

umbrella is not clear. Menassa and Pena 
Mora (2010), Yates and Duran (2006), 
and McMillan (2000) suggested that 
DRBs are a subset of the greater ADR 
family. On the other hand, Harmon 
(2003a, b) and Thompson et al. (2000) 
did not consider DRBs to be ADR solu-
tions and focused on the early constitu-
tion and preventive nature of the DRBs 
compared to traditional ADRs. It is de-
batable whether there is a line between 
the traditional ADR solutions and DRB 
procedures: however, there are substan-
tial fundamental differences between 

(continued from page 1)

litigation at courts (Harmon 2003b). Un-
like court cases, ADR procedures are ex-

technical capacity and experience to as-
sist in settling the adversarial disputes 
between project participants. The pro-

litigation have been cited as reduced 
process costs, the possibility to maintain 
reasonable relationships among disput-

the projects (Cheung 1999).

However, there is also literature that 
cites the negative perceptions and im-
pacts of traditional ADR solutions. Har-
mon (2003b) discussed that the impact of 
timing of the ADR solutions can negate 

that ADR solutions are generally put into 
place well after the projects are complet-
ed. Thompson et al. (2000) described 
ADR procedures as time consuming and 
rather costly to implement, in addition 
to the apparent problems concerning the 
timing of these solutions.1

Dispute  Review  Boards
There are some variations to the struc-
ture and functionality of dispute review 
boards (DRBs); however, a three-mem-
ber impartial board is the most common 
structure. Typically, the three-person 
committee of industry experts, collec-
tively determined by the owner and the 
contractor, assists the owner and the 
contractor in addressing construction-re-
lated disputes (Menassa and Pena Mora 
2010). Each party, the owner and the 
contractor, designates an impartial mem-
ber. Later, in tandem, they decide on the 
third member that generally serves as the 
chairperson [Dispute Resolution Board 
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ing adversarial and as dispute settlement 
mechanisms with an almost perfect suc-
cess rate for a variety of project types.

On a different note, Harmon (2009) con-
ducted an effectiveness study of DRBs 
on a central artery/tunnel project (i.e. 
Big Dig), which portrays a different 
story than the rest of the literature. Not 
only were DRBs found to not have per-
formed well in addressing the disputes, 
they were also found to not improve the 
bid cost savings (negative deviations 
from the original owner estimates of 
project costs), which has been one of the 
proposed advantages of DRBs (DRBF 

study are not contained within this ar-
ticle: however, overutilization of DRBs 
(total DRB/nonDRB project budget to-
tals were $8.4/$0.5 billion) and devia-
tions from some of the best practices in 
DRB implementation, e.g., early forma-
tion of the committee, might have con-
tributed to the undesired outcomes. Har-
mon published another paper on DRBs 
in 2011, in which the author supported 
the argument that DRB costs can be sub-
stantial and impact project success, and 
thus should be an important consider-
ation before adoption (Harmon 2011).

DRBs  in  the  US  and  Regional    

Differences  in  Dispute  Boards

implementation of DRBs in the US dates 
-

come increasingly popular. Currently, 
DRBs are utilized by many owner orga-
nizations: state highway agencies, pub-
lic transit authorities, and higher educa-
tion institutes. DRB is a common term 
used in the US and Canada, and there are 
some international variants to DRB that 
are designed to serve similar purposes. 

approaches. The timing of the constitu-
tion, the composition of the expert com-
mittees, and the obligatory stance of 
outcomes are some of the major differ-
ences. Perhaps the most important prom-
ise made by DRB implementation is the 
possibility of preventing issues from 
turning into adversarial disputes by re-
solving emerging disagreements before 
the effects are substantiated (Thompson 
et al. 2000).

Effectiveness  of  DRBs

The effectiveness of DRB implementa-

in resolving or preventing further escala-
tion of disputes when implemented, has 
been the primary focus of literature per-
taining to DRBs. Yates and Duran (2006) 
presented a successful DRB application 
in a metro tunnel project; however, the 
authors also discussed the possible skew 
in the assessment caused by the lack 
of focus on possible problems associ-
ated with DRB implementation. Harmon 
(2003a) conducted a survey to measure 
the level of satisfaction of construc-
tion professionals in terms of DRB suc-
cess, which indicated almost unanimous 

of DRBs. The author argued that there 
might be an inherent bias in the percep-
tion, because the surveys were distrib-
uted during the DRBF annual meeting. 
Menassa and Pena Mora (2010) pro- 
vided a quantitative assessment of the 
effectiveness of DRB implementation in 
preventing disputes and resolving adver-
sarial disputes by using the number of 
disputes heard per project and the num-
ber of disputes settled per project/num-
ber of disputes heard per project. The 
authors analyzed a comprehensive data 
set and determined DRBs to be effec-
tive in preventing disputes from becom-

CHARTER 
MEMBERS

CONTINUED
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Do DRBs contribute to dispute preven-
tion in addition to assisting in resolving 
disagreements? The basic premise of 
DRBs is to provide unbiased, timely, and 
merit-based recommendations when dis-
agreements take place. Thus, as suggest-
ed by Menassa and Pena Mora (2010), 
an alternative DRB effectiveness criteri-
on (preventive effectiveness), in addition 
to effectiveness in settling disputes, can 
provide more insight into the overall ad-
vantages of DRBs on construction work 
programs. Issues will occur in almost 
any project, regardless of the scope and 
size; however, not all disputes become 
highly problematic and necessitate the 
use of DRB hearings or any other form 

DRBs will, perhaps, be not only resolv-
ing disputes that became problematic, 
but also improving the culture and pre-
venting issues from becoming disputes 
and affecting project performance.

Irrespective of the substantial potential 

and an adequate analysis is necessary to 
analyze and justify the additional spend-
ing. How do DRB costs compare to the 
overall project budget? Is it feasible to 
quantify possible savings when DRBs 
are used?

Research  Outline
-

tions, a study was designed around a 
Florida Department of Transportation 
(FDOT) construction work program. The 
FDOT work program is a good candidate 
because the number of projects com-
pleted each year is relatively consistent, 
there are substantial data available for 
analysis, DRBs have been implemented 
for over a decade, and the agency has 
one of the largest DRB programs in the 

DRBF cites dispute resolution boards 
and dispute adjudication boards as two 
of these variants: their use is advocated 
by the International Federation Consult-
ing Engineers (FIDIC), the International 
Chamber of Commerce (ICC), the World 
Bank, and the UK Institution of Civil 
Engineeers.

-­

cance

Although the recent literature has pro-
vided insight into the effectiveness of 
DRB implementation, there is a research 
gap in the analysis and understanding of 
the overall effects of DRB implementa-
tion on construction projects. A critical 
analysis of the dynamics of DRBs sug-
gests that there are three primary research 
questions to be simultaneously answered 
to truly justify the use of DRBs in con-
struction projects:
1. How does the presence of a DRB af-
fect the performance of a project in terms 
of cost and schedule?
2. How effective are DRBs in avoiding 
and resolving disputes? 
3. What are the costs of DRBs?

Disputes are recognized as having nega-
tive effects on the working relationship 
between the owner and contractor proj-

elaborated the possible positive impacts 
of successful DRBs on projects to in-
clude reduced costs and increased mo-
rale. How does the presence of a DRB 

such as time and cost growth? Time and 

time required to complete the projects 
from the original schedule and approved 
additional payments made to the con-
tractor from the quantity of the winning 
bid, respectively.
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Analysis
  

Performance

During the years 1999, 2000, and 2001, 
DRBs were introduced into the FDOT 
work program. This provides a time 
frame in which projects with DRBs and 
projects without DRBs were performed 
in a similar project environment, permit-
ting valid comparison. Although there 
were projects with DRBs in 1999, none 
were reported to have been completed in 
that year. Since 2002, following the im-
plementation of the regional DRB con-
cept, DRBs were made available to all 
projects. Project performance was ana-
lyzed to determine the difference, if any, 
between the projects with DRBs and 
the projects without DRBs. Project cost 
growth and project time growth from the 
initial contract values were examined as 
indicators of the impacts on project per-
formance.

Table 1 provides the results of the cost 
growth comparison. The average proj-
ect cost growth during the 1999 to 2001 
period for projects without DRBs was 
11.92%. The average project cost growth 
during the 2000 to 2001 period for proj-
ects with DRBs was 8.05%. On average, 
the DRB projects had less cost growth. 
Although attributing the reduced ad-
ditional payment to DRB implementa-
tion is premature, it is evident that DRB 

overall project expenditures. These clas-

start time of the projects, i.e., projects 
that have started in 2000 with DRB hear-
ings had a cost growth of 6.88%, where-
as the projects that were initiated in 2000 
that were not assigned DRBs had a cost 
growth of 11.53%. After 2002, DRBs 
were made available to virtually any 

FDOT  DRB  Program

-
lar to the universal descriptions of DRB 

-
phasis on the impartiality of the board 
and the nonbinding, informal nature of 
DRB recommendations.2 One critical 
aspect of the FDOT process is the dif-
ferentiation between issues and adver-
sarial disputes, and the encouragement 
to address issues to the full extent of the 
project partnering process before refer-
ral to the DRB. In the case of adversarial 
disputes that cannot be resolved through 
partnering efforts, FDOT contractors 
are required to seek resolution of these 
through the DRB process before seeking 
any other resolution option. Subsequent 
to the DRB hearing, contracts may refer 
disputes to the State Arbitration Board, a 
condition precedent to litigation for most 
disputes.

FDOT introduced DRBs to its construc-
tion program in 1994 on a trial basis for 
select projects.3 Generally, DRBs were 
assigned to larger projects of $10 million 
in contract size as a common threshold. 
This selective assignment of DRBs to 
projects continues today; not all projects 
are assigned a project DRB (currently, 
a threshold of $15 million is in effect 
in most cases). However, in 2002, re-
gional DRBs were formed. The regional 

-
ects, but are available to hear disputes 
for any project without a project DRB, 
essentially providing DRB access to all 
FDOT construction projects. In 2004, 
the agency formed the Statewide Board 
for warranties and material acceptance 
issues following project completion. 
This board is available to almost all proj-
ects undertaken by the agency.
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relationship, in addition to settling ad-
versarial disputes (Groton 2009). FDOT 
construction contracts make the DRB 
hearing a condition precedent to access 
to any further dispute resolution alter-
natives. Similarly, the State Arbitration 
Board is a condition precedent to access 
to litigation for most contract disputes. 
Therefore, the analysis of the number of 
cases submitted to the FDOT State Ar-
bitration Board over a period of time is 
an indicator of the effectiveness of the 
DRBs in both dispute avoidance and 
resolution.

Fig. 1 presents the number of State Arbi-
tration Board cases per year from 1998 
to 2008.4 No arbitration case information 

-
vative, 2009-2011 were excluded from 
the analysis. The number of disputes 
heard by the FDOT State Arbitration 

-
plementation of the DRBs in the FDOT 
program. A simple linear regression 
analysis was run to analyze the trend in 
reduced arbitration cases. The resulting 

(slope)(R2 = 0.66, pmodel = 0.002, and
both pint and pslope <0.05. indicating a rela-

less arbitration case, on average, was to 
be expected with every passing year.5

project the agency has undertaken. Table 
2 provides the results of the time growth 
comparison. Similar to cost growth ob-
servations, DRB projects seemed to have 
less time growth than nonDRB projects. 
The average project time growth dur-
ing the 1999 to 2001 period for projects 
without DRBs was 28.96%. The average 
project time growth during the 2000 to 
2001 period for project with DRBs was 
12.92%.

Additionally, the improved performance 
in terms of both time and cost in 2002 
is not completely attributable to DRBs 
(i.e., DRB projects constitute a relatively 
small component of the overall program, 
approximately 9% for the data set ana-
lyzed) because it is safe to assume that 
the agency employed additional proac-
tive measures to improve the project per-
formance in addition to adopting DRBs.

DRB   Effectiveness   in   Avoiding  

and  Resolving  Disputes

To address the question of effectiveness 
of DRBs in avoiding and resolving dis-
putes, the number of projects with DRB 
costs and the number of disputes heard 
at the State Arbitration Board were used. 
DRBs are praised for their contribution 
in improving the dynamics of the tra-
ditionally adversarial owner-contractor 

Table  1.  Cost Growth on FDOT Projects

Year   DRB Projects  Non-DRB Projects
1999        NA    12.35%
2000        6.88%   11.53%
2001        9.22%   11.89%
Average (1999-2001)      8.05%   11.92%
2002                 6.16%
Table  2.  Time Growth on FDOT Projects

Year   DRB Projects  Non-DRB Projects

2001        16.58   31.68
Average (1999-2001)      12.92   28.96
2002                    15.92
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of the budget was spent on DRBs), not 
necessarily projects that have had adver-
sarial disputes or a number of DRB hear-
ings. This is an alternative effectiveness 
measure to that proposed by Menassa 
and Pena Mora (2010), because their 
analysis focused on the number of re-
solved disputes after being heard in front 
of the DRB committees.

Fig.  2

Fig.  3 FDOT DRB costs per project

Fig.  4 Percent DRB spending

Fig.  1  FDOT State Arbitration Board cases 
(1998-2008)

Although the model is susceptible to 
sample size concerns, the trend is a clear 
indicator of reduced arbitration cases 
and adversarial disputes.

While assessing the effectiveness of 
DRBs in resolving the existing disputes, 
the number of projects with DRBs was 
compared to the number of arbitration 
hearings. The data used in the analysis 
showed that 259 projects with comple-
tion dates between 2003 and early 2010 
used DRBs. Assuming no lag between 
project completion date and arbitration 
hearings in the case of escalated dis-
putes, a total of nine arbitration orders 
were processed from 2003-2010. Com-
paring the nine escalated disputes to 259 
projects that have used DRBs indicates a 

-
-

ing timing can vary substantially. There 
is a time lag between project initiation 
and arbitration hearing for the escalated 
disputes. Before disputes can be referred 
to the arbitration board, DRBs and other 
administrative processes need to be com-
pleted. This lag, coupled with the time 
elapsed for disputes to arise, will induce 
a time gap between the project initia-
tion and arbitration hearing. Another as-
sumption was made, and disputes and 
disagreements were not differentiated. 

projects that have used DRBs (i.e., part 
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structed between 2000 and 2004, with a 
budget of $5 million and a DRB cost of 
$50,000, the following assumptions were 

day of 2000 and was completed on the 
last day of 2004, (2) both project budget 
and DRB expenses were uniformly dis-
tributed through 2000-2004. Thus, this 
project became a row of entry in the 
study’s database with a capital spending 
of $1 million/year and DRB spending of 
$10,000/year through 2000-2004.

Fig. 2 shows the trend in total annual 
DRB spending for the overall construc-
tion program (mean = $1.43 million, 

maximum = $2.28 million). Although 
the numbers seem to be high, they are in-

work program; however, not all projects 
will bear DRB costs. The graphical anal-
ysis also suggests an interesting trend: 
the annual DRB cost appears to decrease 
toward the later parts of the analysis in-
terval (DRBs were made available to all 
projects in 2002), despite the probable 
increases in unit DRB costs (i.e., cost of 
a hearing). One possible explanation is 
the reduced number of available project 
data (the data used in the analysis in-
cludes projects completed by early 2010, 
and it is likely that major projects take 
longer than a year to complete. Also, the 
DRB spending was prorated through-
out the active project years). Another 
possible explanation is improved DRB 

may be the FDOT expansion of the re-
gional DRB option. Regional DRBs, 
which meet only when a hearing is re-
quested, are less expensive than a proj-

meetings of DRB personnel, irrespective 
of the actual occurrence of the disputes. 

Cost  of  DRBs

The viability of DRBs as a dispute reso-
lution and avoidance mechanism is a 
plausible preposition: however, the ques-
tion of how much DRBs cost remains a 
concern. An analysis of the FDOT pro-

their cost experience. Figs. 2-4 depict the 
cost information related to DRB usage in 
FDOT work projects from 2000 to 2009. 
The cost date included projects com-
pleted between 2003 and early 2010 and 

1998: however, there were very few 
projects with DRBs in 1998, 1999, and 
2010. Thus, these years were excluded 
from the cost analyses to not skew the 
results.

In describing the DRB expenses for a 

that of Menassa and Pena Mora (2010) 
was used and a distribution pattern was 
assumed to be consistently applicable 
for DRB and project related expenses. 

with respect to many project-related de-
mographics, including the start and end 
date of the project. However, clustering 
costs using the start date of the will not 
provide the actual spending for differ-

program years have discrepancies in the 
average length and cost of projects, us-

costs for the years with higher project 
budgets and longer durations, because 
it is more likely to have more substan-
tial DRB spending for large projects). To 
overcome this issue, a simple yet robust 
assumption of the linear distribution of 
project and DRB costs through the ac-
tive project years was assumed to be ac-
curate. For instance, if a project is con-
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SD = 0.03%, minimum = 0.05%, maxi-
mum = 0.13%). The dashed curve, rep-
resenting DRB costs as a percentage 
DRB and nonDRB projects budget for a 

in Fig. 3 for similar reasons mentioned 
previously. However, the solid line, rep-
resenting DRB costs as percentages of 
DRB project budgets, has an unexpected 

-
cal year that is susceptible to having a 
smaller number of active DRB projects 
because of data availability. The de-
crease in DRB costs as percentages of 
DRB project budgets can be explained 
by two distinct factors: increased aver-
age project size and budget or improved 

Conclusions
The FDOT’s introduction of DRBs to its 
construction work program has provided 
an opportunity to analyze the impacts 
of DRBs on a large work program. The 
FDOT work program is one of the larg-
est work programs that utilizes DRBs in 
virtually all of its projects when needed. 
The available data allowed a simultane-
ous assessment of DRB implementation 
questions: how DRBs affect project cost 
and schedule, how effective DRBs are in 
preventing and resolving disputes, and 

The implementation of DRBs and their 
impacts on project performance (cost 
and schedule) have not been addressed 
in adequate detail in recent literature. 
The unique transition phase witnessed 
by the FDOT program provided an op-
portunity to present a realistic assess-
ment of the impact of DRBs on project 
performance. Projects with DRBs seem 
to have lower schedule and cost escala-
tions than nonDRB projects. Although 

Unfortunately, the available data are not 
conclusive to favor any of these possi-
bilities for the unexpected data trends.

To further clarify the cost picture. DRB 
costs per active DRB projects and total 
program portfolio were analyzed. Fig. 3 
displays average DRB costs per number 
of projects that have used DRBs and av-
erage DRB costs per total number of ac-

average DRB cost for projects that used 
-

mum = $15,931, maximum = $20,094). 

was expected because of the anticipated 
utilization rate of DRBs, when the DRB 
spending was averaged over the total 
number of projects active for a given 

-
mum = $1,230, maximum $8,240). Both 
trends are rather stable and the slight in- 
crease in the solid line, representing the 
average DRB costs per number of active 
DRB projects, can be attributed to the 
expected increase in unit DRB costs. In-
terestingly, the dashed curve, represent-
ing the average DRB costs per number 
of active DRB and nonDRB projects, 
indicates a decrease in DRB spending 
per total number of active projects. Two 
possible explanations are reduced DRB 
utilization rate and improved DRB pro-

-
perience.

Fig. 4 depicts the average DRB costs 
as a percentage of project costs that use 
DRBs and overall program budget for a 
given year. On average, DRB costs are 
0.3% of the DRB project budgets (SD 
= 0.05%, minimum = 0.2%, maximum 
= 0.4%); as expected, the numbers were 
lower when the total program budget for 
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sent a small fraction of overall budgets 
(0.3 and 0.1%, respectively). Although 
DRB implementation is an additional 

-
ly to outweigh the increased spending. 
The average cost growth differential for 
DRB projects to nonDRB projects dur-
ing 2000 and 2001 is approximately 4% 
in favor of DRB projects, and although 
the data are not conclusive to suggest 
that DRBs were the primary factor for 
the improved performance, the potential 
contributions of DRBs to cost savings 
are too substantial to ignore. Also, the 
potential costs of arbitration and litiga-
tion were not included in the analysis. 
Prorating the legal expenses of addition-
al ADRs, and ultimately, the litigation, 

cost ratio of DRB implementation.

DRBs are proactive approaches to con-
struction disputes; considering the low 

schedules, preventing costly escala-
tions is imperative for successful proj-
ect completion. Although DRBs are not 
the only dispute avoidance and settling 
mechanism, they are a viable alternative 
to effectively settle disputes without ad-
versely affecting project performance.
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This article was originally published in 
the Journal of Legal Affairs and Dispute 
Resolution in Engineering and Construc-
tion. Reprinted with permission from 
ASCE. This material may be download-
ed from the DRBF website for personal 

this improvement cannot be directly at-
tributed to the DRB implementation, 

the implementation of DRBs does not 
adversely impact the cost and schedule 
of a project.

DRBs in the FDOT program appear to 
have been effective in resolving adver-
sarial disputes and preventing their oc-
currence. A conservative analysis indi-

disputes. This ratio was computed by us-
ing the number of projects that had DRB 
cost items in their budget and the num-
ber of disputes that escalated to arbitra-
tion cases that were heard at the FDOT 
State Arbitration Board. In assessing 
the preventive effectiveness of DRBs, 
the number of arbitration cases over an 
11-year time frame was used. The num-
ber of arbitration hearings has declined 
steadily following the implementation 
of DRBs within the work program. An-
other indicator of the impact of DRBs 
in reducing adversarial disputes was the 
reduced normalized DRB spending over 
time. Both DRB spending per number 
of active projects in the work program 
and percent DRB spending per program 

declined in later parts within the time 
frame of the research. The reduced DRB 
utilization rate is a plausible answer to 
this trend: combined with the reduced ar-
bitration hearings, it is safe to conclude 
that DRBs encourage the contractor and 
the owner to settle issues internally, with 
no external intervention.

Another interesting research question 
has been the costs of DRBs. The analysis 
indicated that the DRB costs, both in ac-
tual cost and as percentages of the proj-
ect budget and program portfolio, repre-
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ENDNOTES
1 Readers are suggested to refer to Har-
mon (2003b) for further detail regarding 
ADR methods used in the construction 
industry.
2 FDOT DRB practices are highlighted 
on their website, see 

CONSTADM/drb/DRBMain.shtm. 
3 The brief history of FDOT DRB imple-
mentation was derived from a lecture 
given by Dr. Ralph Ellis and is available 

DesignConf2006/Presentations/Ses-
sion6/Final-6Ellis.pdf. 
4 Arbitration data was compiled from 
FDOT State Arbitration website. 
5 The statistical analysis and the plots 
were compiled using R statistical pro-
gram (R Core Team 2012).
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tively  sparsely  populated  country  in  the  
Southern  African   region.  The   economy  
is   based   on   tourism   and   the   export   of  
diamonds   and   beef.   The   country   went  
through  a  construction  boom  in  the  early  
2000s  with  most  of  the  major  global  con-­
struction  giants  maintaining  a  presence.  
At   the   moment   the   construction   sector  
is   dominated   by   Chinese   contractors,  
although   the   government   is   pushing   a  
policy  of  developing  citizen  contractors  
and   the  current   emphasis   is  on   training  

-­
ment  of  contracts   through  dispute   reso-­
lution.  Several  infrastructure  projects  are  
currently  in  the  pipeline  for  future  devel-­
opment.

Tanzania:  Ninatubu  Mbora  Lema

Professor   Ninatubu   Mbora   Lema   is   a  
civil  engineer  and  a  project  and  contract  
management  expert  specialising  in  infra-­
structure  project  procurement  and  man-­
agement  of  contracts  with   local  and   in-­
ternational  experience.  He  holds  a  BSc.  
Eng  (1st  Class)  Honours  degree  from  the  
University  of  Dar  es  Salaam,  and  a  MSc  
and  PhD  in  engineering  project  manage-­
ment  from  Loughborough  University  in  
the  United  Kingdom.  He  has  experience  
of  more  than  30  years  in  conducting  stud-­
ies   and   providing   consultancy   services  
in  project  appraisal,  construction  project  
planning,   procurement,   contract   formu-­
lation  and  management,  dispute   resolu-­
tion,  project  performance  evaluation  and  
corporate  strategic  planning.  

Prof.  Lema  is  an  adjudicator  for  a  number  
of  civil  engineering  projects  in  Tanzania.  
He   has   organised   and   conducted   more  
than   30   short   courses   for   construction  
and   related-­industry   practitioners   both  
in  and  outside  Tanzania  more   than  half  

The   DRBF   is   pleased   to   welcome   the  
following  newly  appointed  DRBF  Coun-­
try  Representatives:

Botswana:  Sanjeev  S.  Miglani

Sanjeev  Miglani  has  39  years  of  experi-­

a  member  of   the  DRBF,  he   is  a  Fellow  
Member   of   the  Association   of  Arbitra-­
tors  (Republic  of  South  Africa),  Fellow  
Member  of  the  Botswana  Institute  of  Ar-­
bitrators   and   a  Life  Member   of   the   In-­
dian  Council  of  Arbitration.    

Mr.  Miglani  began  his  career  in  construc-­
tion  in  1974  and  worked  up  from  the  po-­
sition  of  Junior  Engineer  to  the  position  
of  Managing  Director   of   a   global   con-­
struction   company   based   in   Botswana.  
Thereafter   he   branched  out   on  his   own  
and  has  worked  as  a  Project  Engineer  on  
several   construction   contracts,   claims  
consulting  and  arbitrations.

Over  the  past  few  years  Mr.  Miglani  has  
handled   projects   ranging   from   design  
and   supervision   works,   project   coordi-­
nation  along  with  dispute  resolution  and  
arbitration  related  services,  the  most  re-­
cent  being  the  Sir  Seretse  Khama  Inter-­
national  Airport  in  Gaborone,  Botswana,  
where  he  successfully  defended  the  cli-­
ent   in   the  case  of  a  claim  of  unfair   ter-­
mination  of   the  contract  and   the  claims  
from  the  contractor.

Mr.   Miglani   now   specialises   in   claims  
consultancy   and   arbitration  matters,   al-­
though  he  leans  towards  dispute  resolu-­

arising  in  contractual  matters.

   Botswana   is   a   rela-­

New DRBF Country Representatives
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of  which  are  on  construction  project  and  
contract  management.  A  number  of  these  
courses  have  been  tailor-­made  to  address  

author  of  more  than  30  international  and  
local   technical   publications,   research  
and  study  reports.  He  has  been  lecturing  
at  both  undergraduate  and  postgraduate  
level   on   project   and   contract   manage-­
ment  that  is  inclusive  of  project  procure-­
ment.  In  his  capacity  as  professor  at  the  
University  of  Dar  es  Salaam,  Tanzania,  
Prof.  Lema  has  supervised  to  successful  
completion  over  30  Masters  Degree  dis-­
sertations,  two  Masters  Theses  and  Four  
PhDs   in  Tanzania,  Uganda,  South  Afri-­
ca,  and  Sweden,  all  of  these  in  the  area  of  
project   procurement   and   contract   man-­
agement.  He  is  also  a  visiting  professor  
at   the  University   of  Botswana   teaching  
Project  Risk  Management  at  Postgradu-­
ate  level.  He  has  further  co-­authored  an  
ANSTI-­sponsored   forthcoming   book  
titled:  “Fundamentals  of  Civil  Engineer-­
ing  Construction  Management.”

Prof.   Lema   is   currently   a   procurement  
and   contracts   advisor/consultant   to   a  
number  of  major  public  projects  includ-­

-­
lennium  Challenge  Corporation  projects.  
He  has  been  an  adjudicator  in  a  number  
of   public   construction   projects   and   has  
recently   been   appointed   a   member   of  
Dispute  Boards  for  two  major  road  proj-­
ects   in  Tanzania.  Prof.  Lema  is  a  regis-­
tered   professional   and   consulting   engi-­
neer  and  is  the  current  Chairman  of  the  
Engineers  Registration  Board,  Tanzania.

-­
tative  will  be  to  create  a  group  of  mem-­
bers   of   DRBF  who   will   form   the   core  
cluster   to  spearhead  DRBF  activities   in  
Tanzania   and   within   the   East   African  

Community.   There   are   already   a   num-­
ber  of   local  experts   involved   in  dispute  
resolution  as  DAB  members  in  on-­going  
contracts  to  form  the  cluster.  The  second  
task  will  be  to  create  awareness  amongst  
the  major   public   sector   clients,   consul-­
tants  and  contractors.  This  task  may  also  
involve  key  tertiary  training  institutions  
in  the  country.

  Tanzania,  as  an  emerg-­
ing   economy   within   the   East   African  
community  member  countries,  has  expe-­
rienced  a  three-­fold  increase  in  economic  
growth  over  the  last  decade.  This  rate  of  
economic  growth  is  expected  to  increase  
in  the  coming  decade.  Such  growth  has  
resulted  in  unprecedented  high  levels  of  
investment   in  construction  and  industry  
both   in   the   public   and   private   sectors.  
Inevitably,   such   investments   requires  
that   there   are   solid   foundations  of  both  
project  and  contract  management  skills.  
This   also   calls   for   strengthening   of   the  
national,   if   not   regional,   capacity   for  
dispute  resolutions.   It   is  also  noted  that  
most   public   contracts   are   now  utilizing  
international  forms  of  contracts  such  as  
FIDIC  and  MDB  forms  of  contract  that  
provide  for  the  formation  of  Dispute  Ad-­
judication  Boards.

Interested  in  becoming  a  Country  
Representative  for  the  DRBF?  
Contact  CR  Coordinator    
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By Roger Ribeiro

BACKGROUND
The purpose of this article is to identify and 

disputes within FIDIC form of contracts. 

The construction disputes found their origin 
in the claims which have been mainly reject-
ed or left unanswered by the Engineer. It is 
interesting to note that most of the important 
claims in construction are the result of delay 
in the execution of the works. However, an 
attempt to categorize the causes of dispute is 
shown below.  

Examples from author’s experience have 
been used in order to explain his point of 

impossible to disclose  relevant information 
of these projects.

CAUSES  OF  DISPUTES
First, it is important to point out that the na-
ture of projects is diverse and all construc-
tion projects are unique. This makes con-
struction to be a very interesting, vibrant and 

Construction Disputes Prevention

particular industry.

-
cise to identify potential disputes should be 
done from the beginning of the project be-
cause this will allow more effective dispute 
avoidance. 

disputes from different authors.

My experience with construction disputes 
(rail, roads, motorways,…) is that both re-
quests for extra time and/or extra money are 
the most important causes of disputes and/
or differences.

In theory, these disputes could be resolved 
easily but the real world is, of course, quite 
different.  The well known proverb says that 
the “money is the sinews of war”. It’s clear 
that the Contractor should be paid on time 

withheld by the Engineer or the Employer. 
During the life of a project, the Contractor 

(1)  Bristow,  D.  and  Vasilpoulos,  R  (1995)  The  new  CCDC  2:  facilitating  dispute  resolution  of  construction  proj-­
ects,  Construction  Law  Journal,  11(4):  95-­117.

Arbitration,  71  (4):  

(5)  Rhys  Jones,  S.(1994)  How  constructive  is  construction  law?,  Construction  Law  Journal
Construction  Law  Journal,  12(1):  3-­13.

Authors Causes of Disputes 

Bristow and 
Vasilopoulous (1) 

Unrealistic expectation on areas: contract documents, 
communication, lack of team spirit and change. 

Heath et al. (2) Six areas: contract terms, payment, variation, time nomination, 
re-nomination and information. 

Hewit (3) Six areas: change of scope, change conditions, delay, 
disruption, acceleration and termination. 

Madden (4) Three categories: legal, technical and quantum. 

Rhys Jones (5) Ten areas: management, culture, communication, design, 
economics, tendering pressures, law, unrealistic expectations, 
contracts and workmanship. 

Sykes (6) Two areas: misunderstandings and unpredictability. 
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has to be paid whenever he proved that the 
works were done in due quality and in accor-
dance with technical requirements.

Regarding extra time for completion, the 
parties may at initial stage realize the reality 
on site. Losing time in lengthy procedures 
and irrelevant matters is often counterpro-
ductive. 

In light of the above, contractors should 
work on site with due expedition and with-
out delays.

Employers should have clarity on their 
objectives.
Engineers should act fairly and with 
common sense. 

CULTURAL  DIFFERENCES
The FIDIC form of contract is reasonably 
well spread around the world. However, 
the countries have different jurisdiction law 
(common, civil, bijuridical and Islamic law) 
which can interfere with the form of con-
tract.

The FIDIC form of contract has clearly its 
roots on common law jurisdiction and the 
parties from other jurisdiction must be aware 
of it. If FIDIC is silent on some concepts, it 
does not mean that these concepts could not 
be applied in a civil law world.

As an example, I saw recently the concept of 
time at large which is usually applicable in 
common law jurisdictions invoked by a Con-
tractor working in a civil law jurisdiction.

My experience in large construction proj-
ects in Eastern Europe leads me to believe 
the construction industry is suffering many 
“cancers”, for example bad quality perfor-
mance, delays, abnormal increase of contract 
price, bad design, poor project supervision, 
inexperienced contractors, lower quality of 
workmanship... the list could be lengthy.

-
clude two ex-communist countries, Bulgaria 
and Romania. From 2000, funds from differ-

order to improve their infrastructure.

As an example, at present, Romania has just 
546 km of completed motorways and Bul-
garia has just 618 km. Such low data of com-
pleted motorways reveals that “cancers” are 

infrastructure projects, the contractual dis-
putes between the parties (Employer/Con-
tractor) have increased dramatically in these 
two countries. 

A cultural change is needed in order to avoid 
and resolve disputes. Without this cultural 
change, the construction industry will prob-
ably continue to suffer dramatically. Achiev-
ing cultural change is indeed not easy but it 
is attainable. This has become a real chal-
lenge for the leaders and those who want to 
see real changes. 

showed that there are factors to minimize 
and avoid disputes as detailed below:
1. Risk allocation on the contract;
2. Early participation of Designer, Head 

Contractor and the Employer;
3. Selection of Consultants and Contrac-

tors based on quality criteria (QBS)
4. Appropriate and fair particular condi-

tions of contract;
5. Appropriate delegation of authority in 

order to solve the problems quickly.

The following section will present a few di-
rections for construction dispute prevention 
and avoidance.

PRELIMINARY  CONSTRUCTION  
CONTRACT  EVALUATION  AND    
AUDITS  OF  THE  TENDER
The FIDIC General Conditions of Contract 
are complete, equitable and the allocation of 
risks is considered to be fair.

Depending on how the particular conditions 
have been drafted, the entire concept’s phi-
losophy can be changed and also can create 
imbalance between the parties. Therefore, it 
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is recommended that an independent third 
party skilled in contractual and technical 
matters to perform a preliminary evaluation 
and one audit of the tender. 

Furthermore, the procurement rules will 
probably have to be adjusted as well, as 
mentioned previously.

Preliminary  construction  contract    
evaluation
From the author’s point of view, when a 
preferred tender procedure for a project has 
been selected, a contract evaluation is need-
ed in order to determine if the contract can 
be implemented.
 
The outcome from this stage includes:

Ensure the proper selection of the con-
ditions of contract;
Ensure that the allocation of functions 
and risks which have to be assumed 
by the contractual parties is reasonably 
fair;
Ensure that the Tender Documents will 
be properly made;
Warn and advise the Employer regard-

-
ing law;
Warn and advise the Employer regard-
ing low prices given by the bidders that 
may mask a lack of understanding of 
what is required to perform under the 
contract;
Advise the Employer regarding the ten-
dered commercial/contractual capabil-

Advise the Employer regarding the se-
lection of a head Contractor and spe-
cialist subcontractors.

Auditing  the  tender
In a second stage, one adequate audit of the 
tender is needed in order to provide a review 
of risks for the project and may help to add 

-
tion.

The outcome from this stage includes:
-

ommended that the Employer to permit 
the bank(s) or persons appointed by the 
bank(s) to inspect and audit the contract 
before launching the tender.
Ensure that dispute prevention clauses 
are included in the particular condi-
tions. The best prevention contractual 
clauses are those which have been re-
vised by a suitable contract engineer 
and/or suitable construction lawyers in 
order to avoid further discussions and 
claims during the life of the project.
Ensure that all information as per clause 
4.10 (site data) / Red, Pink and Yellow 
Book are available for the Contractor.
Ensure that the Designer prepares a 
suitable and proper Design (Red and 
Pink Book).
Ensure that a suitable design is avail-
able for the Contractor in order to avoid 
under-estimating the works to be per-
formed.
As a general rule, the more design de-
tails and information about the site of 
the project are made available to poten-
tial Contractors, the lower the risk they 
would face.
Ensure that problematic issues are sort-
ed out before the tender stage (demin-
ing, archaeological sites, expropriations 
limits, removal of utilities…)

resources for the project.
Ensure that the DAB/DB members are 
included in the tender and their role and 

it is recommended not to proceed with the 
Project’s implementation.

MISSIONS  AND  STRATEGIES    
DEFINED  IN  DISPUTE  PREVENTION
When the contract has been signed between 
the parties (Employer/Contractor), it is rec-

-
struction dispute prevention that are to be 
implemented on the early stage of the proj-

-
ly unique to have many of the characteris-
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sion and objectives are needed for this 
change.

to be presented in a positive and construc-
tive manner.

The mission: A model dispute strategy 
among the parties has to be implemented.

1. Roles, responsibilities and organization 
in order to have a harmonious project 
team

2. Finance management in place in order 
to prevent costs overruns

3. Risk allocation during the life of the 
project. Reallocate fairly to the party 
best able to manage the risks

4. Audits from the bank

The Objectives: To avoid disputes or mini-
mize the impact of disputes
1. The dispute prevention initiative is sup-

ported at the highest level of each con-
tractual party

2. To create a culture where the team lead-
ers work together for common solutions 
to problems

3. Determine if possible a time bar timing 
to solve the problems

4. Increase DAB/DB involvement on the 
project  

EVALUATION  OF  ANTICIPATED    
DISPUTES 
Unfortunately, in many countries, the public 
procurement law is constructed in such way 
that 100% tenders the lowest price is always 
winning. The situations of high value large 
scale projects are being managed, designed 
or constructed not always by the best com-
panies and the right people from the Con-
tractors and the Employers. 

However, it is crucial to evaluate the an-
ticipated disputes in order to implement the 
soonest preventive measures.

This evaluation and the solutions to be im-
plemented may be done mainly by the Engi-

tics of a prototype. Construction projects 
are indeed dynamic and are passing through 
several phases.(initiation, evaluation, De-
sign, Procurement, Construction and Main-
tenance).

It is understood that preventive actions may 
avoid disputes. 

Prevention actions are related with 
“elimination “, “precaution”, “anticipa-
tion” and “safeguard”. 
Resolution actions are those to be taken 
when the disputes are already in place.

From my experience, it is important that 
as soon as the Construction Contract has 
been signed, the project team (Contractor, 
Engineer,  Employer and DAB/DB) should 
aligne common objectives and should have 
a commitment to avoid disputes and mini-
mize wasted effort. 

A continued effort to promote dialogue and 
work environment is crucial for a real dis-
pute prevention strategy.

I was involved in a road project in a Balkan 
country where the parties have clear objec-
tives in avoiding disputes. They agreed from 
the early beginning of the project to mini-
mize time and efforts, to have a constructive 
communication and reasonable proactive at-
titude to solve problems. The results in the 
end were that the road was opened before 
the time of completion, completed with an 
acceptable quality and within the budget. 

the conditions of the contract (4th edition of 

A common framework plan for this project 

the orientations and start to establish a posi-
tive and constructive relationship between 
the parties. 

An updated prevention project plan for the 
FIDIC form of contracts 1999 may lay the 
foundations for cultural change in the area 
of dispute prevention. A clear vision, mis-
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   neer who is responsible to administrate 
the contract and bring out unambiguous 
contract documentation, to eliminate or 
minimize the ground for the claims to 
surface.

Due to the fact that under FIDIC form 
of contracts 1999 the Engineer is an 
Employer’s agent, these preventive 
measures may not be seen as neutral. It 
is important that fairness and common 
sense prevail.  The proposed evaluation 
may be as follows:

of potential claims with possibility to 
join and rank them according to their 
groups and criticality. (Design, Pay-

Step 2: The Engineer presents the re-
medial solutions and/or preventive so-
lutions to the Employer prolongation/
indirect and directs costs for every po-
tential claims 

Step 4: Edition of the analysis and sub-
mission to the Employer for approval 
(Engineer/Employer)

Step 5: Submission to the Contractor of 
the measures to be implemented (Engi-
neer/Contractor)

DISPUTE   PREVENTION   CLAUS-­
ES  IN  FIDIC  CONTRACTS
The FIDIC form of contracts 1999 edi-
tion keeps silent on how to encourage 
the parties to avoid disputes. However, 
sub-clause 20.5 (Red, Pink, Yellow, 
Silver books) encourages avoiding ar-
bitration with an amicable settlement.

There is one exception on the General 
Conditions of the Gold book. The sub-
clause 20.5 suggests indeed how to 
avoid disputes providing informal as-
sistance and informal information to 
the parties. It quotes: “if at any time 
the parties so agree, they may jointly 

refer a matter to the DAB in writing with a 
request to provide assistance and/or infor-
mally discuss and attempt to resolve any 
disagreement that may have arisen between 
the parties during the performance of the 
contract. Such informal assistance may take 
place during any meeting, site visit or oth-
erwise. However, unless the Parties agree 
otherwise, both Parties must be present at 
such discussions. The parties are not bound 
to act upon any advice given during such 
informal meetings, and the DAB shall not 
be bound in any future Dispute resolution 
process and decision by any views given 
during the informal assistance process, 
whether provided orally or in writing”.  

The key of the collaborative approach for 
dispute resolution is on the sentence “if at 
any time the parties agree”.

First of all, it is important to point out that 
the duties and obligations of a DAB / DB 
panel are not to substitute and/or replace 
the Engineer. 

However, the DAB / DB could supervise 

or not. Obviously, this could be possible 
under Red, Pink or Gold books where the 
form is actually “standing”. Ad-Hoc forms 
should be part of the past…..

Reasonably the DAB /DB member(s) could 
assist during the life of the project as fol-
lows:

To determine from an early stage of 
the project who are the Employer’s and 
Contractor’s representatives
To give opportunities to the parties to 
express themselves 
To help the parties to have discussions
To assist the parties to reach a mutually 
acceptable settlement agreement before 
further steps

Unfortunately, DAB/DB members are 
showing up most of the time at the end of 
the projects and they do not have the oppor-
tunity to supervise and mediate the claims. 
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In one recent project, I saw a DAB sole 

the commencement of the works in a 5-star 
hotel far away from site for meetings dur-
ing three days. An early intervention of the 
DAB/DB, will certainly allow better under-
standing of the issues and better prepara-
tion in case of disputes.

In conclusion, it looks that under the clause 
20.5 of Gold book the claims may be super-
vised by DAB/DB. 

However, to be applicable to the Red and 
Pink books, it is advisable that additional 
procedural rules are amended and the pu-
nitive character of the clause 20 should be 
slightly revised. 

There is still a long way to go…..

CONCLUSION

Dispute avoidance is better than dispute 
resolution for both parties. Prevention is a 
clear ATTITUDE that all the parties should 
have from the early beginning of a project.
An important role in the administration of 
the contract is held by the Engineer. 

An Engineer with a good understanding 
of contractual and technical issues is prob-
ably the best party to deal with construction 
project daily issues. With proper training, 
and follow up training, an engineer is able 
to deal with project contractual issues and 
dispute prevention.

Therefore, it is crucial for the Engineer to 
assess all/to evaluate the anticipated claims 
in order to quickly implement preventive 
measures.

A good Engineer should have the following 
-

perience, availability, contract knowledge, 
common sense, and a fair and reasonable 
approach.   

One recent successful experience in a D&B 

Contract for an urban motorway project in 
Eastern Europe allows me to consider a few 
rules for dispute avoidance to be in place as 
follows:

A good Engineer
Good Feasibility studies and Employ-
er’s requirement
Good Detailed Design Project made by 
the Contractor
Good communication between parties
Fair and Balanced contract
Payment done and in due time

The DAB/DB could also play the role of 
peacemaker and supervise the claims done 
by the Contractor and the Employer. This 
may require effort to understand also their 
role in dispute avoidance. They also have 
to be considered as part of the overall proj-

All in all, it’s better to prevent than to 
cure…..

Roger  Ribeiro  can  be  reached  by  email  
at  rri17@yahoo.com
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Do you know 
someone 

interested in 
joining 

the DRBF?

with  your  colleagues.  
-­

for  details.

  

Daniel  Beasley
Ohio  DOT
Chillicothe,  OH  USA

John  Bly

Contractors  Assoc
Santa  Rosa,  CA  USA

Serge  Bodart

Hatch

-­

Conrad  W.  Felice

Carnegie  Mellon  University

Bihar  State  Road  Dev.  Corp.

Sinohydro  Corporation

McConnell  Dowell  Corporation

Richard  J.  Manly,  SC

-­

Asociatia  Adjudecatorilor  din  

David  Thyer

West  Hartford,  CT  USA

Welcome to New DRBF Members
Member Additions June 2013 -‐ August 2013
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Robert J. Smith P.E., Esq. 
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Belgium
William  Buyse

Botswana
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all  Country  
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www.drb.org

Interested in  
becoming a  

Country  
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the DRBF in your 
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DRBF Regional Conference & Workshop 
Effective Dispute Resolution in Construction 

Following on from the successful international conference held in Cape Town, South Africa in 2008, the Re-
gional Conference and Workshop in Johannesburg will explore the use of contemporary DBs in Southern 
Africa through a process of presentations, panel discussion and delegate participation. !e results will serve 
as direction to DB users and practitioners. !e conference will also cover a historical perspective on dispute 
resolution in Southern Africa and guidance on successfully establishing and operating a DB.  International 
and local industry DB users and practitioners will share their views and there will be opportunity to network. 
!e half day workshop for advanced users and practitioners on Day 2 will deal in some depth with the dispute 
avoidance role of DBs and also DB procedures in practice. 

Event Details:
February 27: Conference

E  Morning session - dispute resolution in Southern Africa and keys to successful DB programs.
E  Afternoon session - local and international views and a panel discussion on fundamentals of DBs and the 

achievement of objectives in Southern Africa.
February 28: Half-day Workshop

E  First Part - dispute avoidance role of Dispute Boards; Intent and practice
E  Second Part - DB procedures in practice  
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practical experience shared by users of the DRB process with in-depth analysis of this evolving dispute 

resolution, conference delegates will explore ethical and legal issues, lessons learned from existing 
DRB programs, and future expansion of the process. Participants will also engage in practical exercises 
that deepen understanding of the successful implementation and use of Dispute Boards. 
 
Social functions include a welcome reception and the popular Al Mathews Awards Dinner, providing 
ample opportunity for interacting with conference participants, speakers and sponsors. 
 

DRBF Forum
Dispute Resolution Board Foundation

19550 International Blvd. So. Suite 314

Seattle, WA 98188 USA

Visit www.drb.org for 
complete event details 

and registration. 


