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By Dr. Götz-Sebastian Hök 
 
Worldwide we find complaints about lengthy, expensive 
and ineffective construction disputes. Germany is a typ-
ical example for this. However, in the words of a an 
eminent former judge of the German Federal Supreme 
Court the bad reputation of court proceedings stands in 
a remarkable disproportion of the daily practise of 
courts. There are as many construction disputes as al-
ways irrespective that they are expensive and that they 
take long.1 
 
By contrast a great variety of alternative dispute resolu-
tion methods including dispute adjudication is available. 
However, in fact on the German domestic level alterna-
tive dispute resolution methods are rarely used. The rea-
sons for this are not very clear. To some extent baseless 
fears and irrational anxieties and actual lack of persua-
sive arguments in favour of alternative dispute resolu-
tion methods are certainly contributing factors. Also 
there is insufficient and inadequate information about 
dispute adjudication. Moreover the term alternative dis-

pute resolution and its subtitles such as dispute review 
and dispute adjudication are more or less vague and 
missing sharp definitions. Probably more important Civ-
il law practitioners frequently do not have encouraging 
experiences with alternative dispute resolution methods 
except for arbitration. 
 
Last but not least the great variety of suggested methods 
causes perplexity. There is statutory adjudication and 
contractual adjudication.2 The ICC suggests Combined 
Dispute Boards and local institutions have published 
adjudication rules.3 Fast track arbitration4 and dispute 
adjudication are similar features. Besides there is the 
Italian arbitrato irrituale (contractual arbitration)5. In 
some areas of the world the Engineer still has adjudica-
tion powers6. Multiparty dispute adjudication and back-
to-back adjudication are upcoming features7. Expert 
determination, expert arbitration or binding advice fea-
tures are complementary means of dispute resolution. 
Hence, a purposeful discussion presupposes a definition 
or description of dispute adjudication in a legal context.  
 

(continued on page 20) 

Dispute Adjudication in Civil Law Countries:  
Phantom or Effective Dispute Resolution Method? 

Author’s Note: There is a lot of promotion for Dispute Review Boards and Dispute Adjudication Boards. This article focuses on how to deal 
with this excellent type of dispute resolution feature in a civil law environment. Part One will focus on an introduction to the subject matter.  

Part Two, which will be published in the November issue of the Forum, will discuss the legal nature of dispute adjudication, aspects of  
private international law and the enforceability issue. Members can access the full article in the Library on the DRBF website. 
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1 Quack [2010] ZfBR 211 
2 Sub-Clause 20.4 FIDIC 1999; see Option W1 and Option W2 NEC3 
3 The German Institution of Arbitration has published Adjudication Rules 
4 Patil, The Law of Arbitration and Conciliation, 5th Edition, Pune 2008, 28 
5 As to the recognition and enforcement of an Italian lodo irriutale in Germany under the 
1958 New York Convention see German Federal Supreme Court, judgment from  
 

08.10.1981 - III ZR 42/80, [1982] NJW 1224; BayObLG, ruling from 22.11.2002 - 4 Z Sch 
13/02; [2003] Internationales Handelsrecht (IHR), 140=[2003] NJW-RR 502 = RKS A 4 a 
Nr. 60. In both cases the courst have dismissed the respective applications under New 
York Convention. 
6 Frequently based on Sub-Clause 67.1 FIDIC 1987 (1992), for example in India or 
Oman 
7 See the new FIDIC Red Book Subcontract form 
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Dear DRBF Members, 
 
For those of you who didn’t get to Sao Paulo, Brazil for the DRBF International Confer-
ence in May you missed a great time. Sao Paulo is a city of over 22 million people, and 
after riding in from the airport every one of them owns and drives a car, motorcycle, 
motorbike or scooter. I wouldn’t begin to try and drive there. Miami traffic looks tame 
when compared to Sao Paulo. 
 
I would like to thank Gilberto Vaz and his colleagues Pedro Nicoli and Roberto Novais, 
who between them did an excellent job of putting on an interesting and informative con-

ference. It was my first time where the individuals that did not speak the language were supplied with 
earphone and had simultaneous translation into English, or in the case of an English speaker into Portu-
guese. All the speakers had great English language skills, but some of the individuals attending the con-
ference were not fluent in English or Portuguese, hence the need for simultaneous translation. 
 
I did notice on the way into the city that every construction person, from laborer to superintendent, work-
ing anywhere near the roadway was dressed in an orange suite with fluorescent bands to make them even 
more visible. I don’t know what that must cost the contractor, but it was impressive. I also noticed that 
the equipment appeared to be well kept, like the operators took pride in their machinery. 
 
The Gala Dinner was held in a restaurant built around a huge 130 year old fig tree and was about 10 
blocks downhill from the hotel. It was a nice walk to the restaurant, but a long climb back up the hill to 
the hotel. Did I tell you that the area of town where we were is located in a very hilly section of town, and 
we seemed to be at the top of the hill? Looking out my hotel window on the 13th floor it was high rise 
apartment buildings and office buildings as far as I could see in any direction, and I understand that it 
was the same on the other side of the hotel too. 
 
I’m sorry that I didn’t take some additional time to visit other areas of Brazil. I understand it is a beautiful 
country with many interesting places to visit. I may take the time in the next year or so to go back. 
 
Speaking of places to visit the Annual Meeting of the DRBF will be in Seattle on September 23 and 24, 
and if you haven’t been to Seattle there are many things to see and do. There are tours being arranged to 
various construction projects, and other tours will be available to some popular tourist destinations for 
both delegates and accompanying persons. A tour of the Boeing Aircraft complex will be available the 
day before the conference, and includes a view of the production line for some impressive aircraft. If you 
miss Seattle, the International Conference will be held in Sydney, Australia the first weekend in May of 
2012. This should be another exceptional location to spend some additional time to tour the country and 
visit places like the Great Barrier Reef or the neighboring country of New Zealand. 
 
The DRBF’s Australian Chapter, DRBA, will be our host in Sydney and from what I have heard concern-
ing the plans for this conference you won’t want to miss it. 
 

 
 
     
       John C. Norton 
       President, DRBF Executive Board of Directors 

President’s Page 
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Executive Board of Directors  
 

The members of the Executive Board of Directors are: 
John C. Norton, President 
Volker Jurowich, President Elect 
Romano Allione, Past President 
William B. Baker, Secretary 
James P. Donaldson, Treasurer 
Roger Brown, Director and President, Region 1 Board 
Richard Appuhn, Director and President, Region 2 Board 
James J. Brady, Past President 
Peter M. Douglass, Director, Past President 
Gwyn Owen, Director, Past President 
Joe Sperry, PE, Founder, Honorary Director 
Robert Smith, Founder, Honorary Director 
 

The Executive Committee meets monthly. Recent topics have included: 
● Joint conferences with King’s College and the Milan Chamber of Commerce. 
● Creation of a DRBF Operating Procedures document for internal policies. 
● Expansion opportunities into new regions and strategic partnerships with 

other industry organizations. 
 

Summaries of the Executive Board meetings are available to all DRBF members on 
the DRBF web site. To access the Board of Directors Meeting Minutes Summary, 
go to www.drb.org. Click on the Member Login button, and then click on DRBF 
Board of Directors. 
 

Executive Board of Directors Meeting Schedule: 
August 19, 2011 by conference call 
September 22, 2011 in Seattle, Washington 
October 21, 2011 by conference call 

The Board of Regions 1 and 2 also meet on a monthly basis. Questions for the  
Executive or Regional Boards should be addressed to the Board President, care of: 

Dispute Resolution Board Foundation 
19550 International Blvd. So., Suite 314, Seattle, WA 98188 
Phone: 206-878-3336 Fax: 206-878-3338 Toll free (US only) 888-523-5208 

Region 2 
Board of Directors 

Richard Appuhn, President 
Paul Taggart, President Elect 
Nicholas Gould, Past President 
Murray Armes 
Christopher Miers 
Alina Oprea 
James Perry 

Region 1 
Board of Directors 

Roger Brown, President 
Doug Holen, President Elect 
Kerry Lawrence, Past President 
Deborah Mastin 
Blasdel Reardon 
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The DRBF is holding elections for open positions on the Executive Board of Direc-
tors and the Region 1 Board of Directors.  Ballots are available online and are dis-
tributed to all members via email or hardcopy.   
 
All DRBF members are invited to vote for the President Elect, Secretary, and Treas-
urer positions on the Executive Board.  Region 1 members are invited to vote for 
the position of President Elect and a Director position open on that Board. 
 
Summary statements of each candidate’s experience and approach to the position 
are distributed to all members with their ballot.  Ballots must be submitted by Sep-
tember 9, 2011. 
 
Candidates for Executive Board of Directors 
 
 

Candidates for Region 1 Board of Directors 
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19550 International 
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All rights reserved. Any 
reproduction or utiliza-
tion, except that which 
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der federal copyright 
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Copyright © 2011 
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Executive and Region 1 Board of 
Directors Election Underway 
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Roger Brown 

Secretary:   
Murray Armes 

Treasurer:   
James Donaldson  

President Elect:   
Deborah Mastin 
 
 
 

Director:  
Kurt Dettman 
Don Henderson 
Eric Kerness 
Matthew L. Michalak 

Ballots are due by 
September 9, 

2011 

DRBF EVENT CALENDAR 
September 13, 2011 

4th UK Member’s Meeting 
London, UK 

 
September 22, 2011 

Training Workshops 
Hyatt at Olive 8 Hotel, Seattle, WA 

 
September 23-24, 2011 

15th Annual Meeting & Region 1 
Conference 
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Conference 
Bucharest, Romania 
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May 3-5, 2012 
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Thank you for 
your support! 

vides for the Engineer to decide any dis-
pute arising between the parties. Its dis-
pute resolution clause is Clause 67, 
which significant sub-clauses are com-
mented below. 
 
Sub-Clause 67.1 - Engineer's Decision 
Under this sub-clause any dispute in 
connection with the contract is to be re-
ferred to the Engineer who has to issue 
his decision within 84 days from such 
reference. 
 
The parties are then required to “… give 
effect forthwith to every such decision of 
the Engineer unless and until the same 
shall be revised … in an amicable settle-
ment or an arbitral award”. 
 
A party dissatisfied with the decision of 
the Engineer may give notice to the oth-
er party of his intention to commence 
arbitration within a prescribed time, fail-
ing which the Decision becomes “final 
and binding” upon the parties. 
 
Sub-Clause - 67.3 Arbitration 
This sub-clause states that any dispute in 
respect of which the Engineer’s decision 
has not become “final and binding” and 
that has not been settled amicably shall 
be finally settled in ICC arbitration. 
 
Sub-Clause 67.4 - Failure to Comply 
with Engineer's Decision 
Under this sub-clause, a party may refer 
directly to arbitration the failure by the 
other party to comply with an Engi-
neer’s decision, where no notice of in-
tention to commence arbitration has 
been given and the decision has there-
fore become “final and binding”, with-

By Marcello Viglino 
 
1. Introduction 
FIDIC Conditions of Con-
tract make provisions for 
the Dispute Board (the 
“DB”), or the Engineer, to 

give a decision on any dispute arising 
between the parties, as a mandatory pre-
condition for any subsequent reference of 
the same dispute to arbitration. 
 
Under these forms the DB/Engineer’s 
decision (the “Decision”) is binding on 
both parties who should promptly give 
effect to it, “unless and until” the Deci-
sion is revised by an amicable settlement 
or an arbitral award. However, there are 
no sanctions in these contracts against the 
failure to give effect to the Decision and 
it is fairly unclear what course of action 
is available to a party when the other has 
not complied with it. 
 
This article considers the recent develop-
ments regarding the enforceability of 
DB’s decisions by reference to three ICC 
arbitration cases and answers the ques-
tion “Can parties to a FIDIC contract 
safely decline giving effect to a Dispute 
Board’s decision?” 
 
2. The dispute resolution clause in the 
FIDIC contracts 
Before considering the ICC cases, it is 
useful to review the salient aspects of the 
dispute clauses in those FIDIC forms up-
on which the cases hinge. 
 
2.1 The 1987 Red Book 
The 1987 Red Book is still being used in 
many international projects and it pro-

Can Parties to a FIDIC Contract Safely Decline 
Giving Effect to a Dispute Board’s Decision? 
Editor’s note: This article is based on the content of a dissertation by the author 

submitted in part fulfillment of an MSc degree in Construction Law & Dispute  
Resolution at the King’s College of London in September 2010.  
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out the need for a further Engineer’s deci-
sion or any attempt at amicable settlement. 
 
Sub-Clause 67.4 does not say what hap-
pens where a timely notice of intention to 
commence arbitration has been served (i.e. 
the Decision is binding but not final) and a 
party does not comply with the Decision 
as required by Sub-Clause 67.1. 
 
2.2  The 1999 Red Book 
The 1999 Red Book has largely replaced 
its 1987 edition and it provides for a Dis-
pute Adjudication Board (the “DAB”) to 
decide any dispute arising between the 
parties. The significant sub-clauses of its 
dispute resolution clause (Clause 20) are 
commented below.1 
 
Sub-Clause 20.4 - Obtaining DAB’s  
Decision 
The most important paragraph of Sub-
Clause 20.4 with which we are concerned 
is the fourth: 

Within 84 days after receiving such 
reference … the DAB shall give its 
decision… The decision shall be 
binding on both Parties, who shall 
promptly give effect to it unless 
and until it shall be revised in an 
amicable settlement or an arbitral 
award … 

 
This paragraph requires the DAB’s deci-
sion to be given effect to, “until” it is re-
vised, if at all, as suggested by the word 
“unless”. The fifth paragraph then goes on 
to state: 

If either Party is dissatisfied with 
the DAB's decision, then either 
Party may, within 28 days after 
receiving the decision, give notice 
to the other Party of its dissatisfac-
tion. 

This paragraph gives either party the op-
portunity to express dissatisfaction with 
the Decision and opens to the possibility 

that its merits be discussed further. It is 
noteworthy that there is no reference to 
the effect of the Decision being suspend-
ed by service of a notice of dissatisfac-
tion. 
 
In my view, it makes perfect commercial 
sense that, in the interim, the Decision is 
given effect to irrespective of any notice 
of dissatisfaction being issued. It would 
make no sense if the parties were left 
where they were when the dispute arose 
after having gone through the pain and 
costs of a DAB referral, with the likeli-
hood that also the construction activities 
on site are left in a stalemate situation 
pending the Decision becoming effective. 
 
Regrettably, the wording of the fourth 
paragraph of Sub-Clause 20.4 is often 
ignored by the losing party who, having 
given notice of its dissatisfaction with the 
Decision, assumes to be no longer bound 
by it. 
 
Sub-Clause 20.6 - Arbitration 
This sub-clause states that unless settled 
amicably, any dispute in respect of which 
the DAB's decision has not become final 
and binding shall be finally settled by 
international arbitration. 
 
Therefore, only in relation to those dis-
putes that have been challenged and have 
not been settled amicably is there juris-
diction for an international arbitral tribu-
nal to finally settle them. 
 
Sub-Clause 20.7 - Failure to Comply 
with DAB’s Decision 
In the event that: 

a) neither Party has given notice 
of dissatisfaction within the period 
stated in Sub-Clause 20.4 …,  
b) the DAB's related decision (if 
any) has become final and bind-
ing, and  

1 Please note that the same comments would apply to the 1999 FIDIC Yellow and Silver 
Books, which dispute resolution clauses have broadly the same wording as in the Red Book  
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binding (i.e. irrespective of any notice of 
dissatisfaction), may be referred to arbi-
tration for summary or other expedited 
relief, and reference to a further dispute 
board decision or amicable settlement is 
expressly excluded. 
 
These provisions clearly constitute a ma-
jor improvement on the subject of en-
forceability of DAB decisions. 
 
3 Giving effect to a binding but not  
final decision 
An arbitral award giving effect to an En-
gineer/DAB’s decision should be one en-
forcing the Decision as it is, right or 
wrong, without considering its merits. 
This currently appears to be possible only 
for final and binding decisions under the 
1987/1999 FIDIC Books, and for any de-
cision whether binding or final and bind-
ing only under the Gold Book. 
 
The arbitration cases discussed below 
consider the situation where the arbitra-
tors were faced with one party’s applica-
tion to give effect to an Engineer/DAB’s 
decision that had not become final and 
binding. 
 
3.1 ICC Case No 106194  
In November 1994, an Italian contractor 
entered into two construction contracts 
(based upon the 1987 FIDIC Red Book) 
with the Roads Authority of an African 
State for the construction of two roads in 
the state of the Employer. 
 
During the course of the works, the Con-
tractor submitted two claims for time ex-
tension and additional payment for which 
it formally requested decisions from the 
Engineer pursuant to Sub-Clause 67.1.  

c) a Party fails to comply with this 
decision, then the other Party may 
… refer the failure itself to arbi-
tration under Sub-Clause 20.6 … 

 
Thus, a party can refer directly to arbitra-
tion the other party’s failure to comply 
with a decision that has become “final 
and binding”. What about the case when 
one party gives a timely notice of dissat-
isfaction and then refuses to comply with 
the Decision?2 
 
What are the options open to the winning 
party when the losing party fails to com-
ply with a binding but non-final Deci-
sion? 3 

 
To a large extent, the cases discussed in 
section 3 will answer these questions. 
 
2.3 The 2008 Gold Book 
Although not directly linked to the cases 
discussed below, this new FIDIC form 
deserves proper consideration because it 
introduced significant changes regarding 
the enforceability of DAB’s decisions in 
its dispute resolution clause. 
 
The most significant change is in the 
fourth paragraph of Sub-Clause 20.6 
[Obtaining DAB’s Decision] where it is 
stated that the DAB’s decision “… shall 
be binding on both Parties and the  
Employer’s Representative, who shall 
promptly comply with it notwithstanding 
that a Party gives a Notice of dissatisfac-
tion with such decision…” (author’s em-
phasis). 
 
Furthermore, Sub-Clause 20.9 [Failure to 
Comply with DAB’s Decision] states that 
the failure itself to comply with a DAB’s 
decision, whether binding or final and  

2 For comments on this sub-clause see N.G. Bunni, The Gap in Sub-Clause 20.7 of the 1999 
FIDIC Contracts for Major Works, ICLR [2005] 272, April 2005  
3 For comments on this point see F. Gillion, How easily can a DAB decision be enforced?, 
Shadbolt/Law FIDIC Briefing Paper, June 2009   
4 For further comments on this case see Seppälä C.R., An Engineer’s/Dispute Adjudication 
Board’s Decision Is Enforceable By An Arbitral Award, White & Case, December 2009  
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In November 1998, the Engineer gave his 
decisions and granted the Contractor a 
sum of money under each of the two  
contracts. 
 
The Contractor filed a timely and compli-
ant notice of dissatisfaction, whereas the 
Employer did not do so. Neither of these 
decisions were complied with by the Em-
ployer. 
 
In August 1999, the Contractor filed a  
Request for Arbitration with the ICC in 
which it raised a number of complaints, 
amongst which the “Respondent’s failure 
to give effect to Engineer’s decision pur-
suant to sub-clause 67.1 of the contracts” 5 

 
In February 2000 the Contractor declared 
its intention to request the Tribunal to ren-
der an Interim Award to the effect of “...(i) 
declaring that the Respondent must give 
effect to the Engineer’s Decisions pursu-
ant to Sub Clause 67.1 [...] regardless of 
the pending arbitration, and (ii) ordering 
the Respondent to immediately pay the 
amounts determined by the Engineer... 6 
 
The Contractor argued that decisions giv-
en by the Engineer under Sub-Clause 67.1 
“… are binding … on both parties and 
shall have effect as soon as they are made 
notwithstanding any notice of dissatisfac-
tion and/or application or Request for Ar-
bitration, and they must remain effective 
for as long as that they are not reviewed 
or cancelled by an out of court settlement 
or by an arbitral award.” 7 
 
The Employer argued that the Contrac-
tor’s claim for interim relief was unjusti-
fied as there was “no evidence of urgency 
or of a risk of irreparable harm for the 
Claimant, which should be a necessary 
condition for an interim or conservatory 

measure”8 and that, if the Tribunal were 
finally to adjudicate in favour of the 
Claimant, interest would be an adequate 
compensation. Furthermore, where a par-
ty had expressed disagreement with the 
decisions, these would be deprived of 
their binding character. 
 
On 1 March 2001 the Tribunal rendered 
its Interim Award where it first noted that 
if either party had given a timely notice 
of dissatisfaction, while a decision of the 
Engineer was not “final”, it was never-
theless “binding” on both parties who 
were to comply with it forthwith, as re-
quired by the second paragraph of Sub-
Clause 67.1.9 The Tribunal then stated: 

… If the above Engineer’s deci-
sions have an immediate binding 
effect on the parties so that the 
mere fact that any party does not 
comply with them forthwith is 
deemed a breach of contract, not-
withstanding the possibility that at 
the end they may be revised or set 
aside in arbitration or by a fur-
ther agreement to the contrary, 
there is no reason why in the face 
of such a breach the Arbitral Tri-
bunal should refrain from an im-
mediate judgment giving the Engi-
neer’s decisions their full force 
and effect. This simply is the law 
of the contract. 10 

 
The merits of the case being reserved un-
til the Final Award, the Tribunal provi-
sionally ordered the Employer to pay the 
Contractor the sums awarded by the En-
gineer. 
 
3.2 Unpublished ICC Case 111 
The Parties entered into a contract (based 
upon the 1999 FIDIC Red Book) for the 

5 Para. 4 of Interim Award 
6 Para. 6 of Interim Award 
7 Para. 14 of Interim Award  
8 Para. 17 of Interim Award  
9 Para. 18 of Interim Award  

10 Para. 22 of Interim Award  
11 See G. Di Folco & M. Tiggeman, Enforce-
ment of a DAB Decision through an ICC Final  
Partial Award, The Dispute Board Federation 
Newsletter, September 2010  
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construction of new infrastructure in the 
state of the Employer. 
 
During the course of the works dispute 
arose between the parties culminating in 
the Employer serving a notice of termina-
tion on the Contractor. 
 
No DAB had been appointed within the 
period stated in the contract and, in the 
absence of agreement with the Employer, 
the Contractor applied to the President of 
FIDIC that appointed the DAB. 
 
The Contractor then started DAB pro-
ceedings to which the Employer refused 
to participate arguing that the DAB had 
been improperly appointed. Nevertheless, 
the DAB rendered two decisions (first on 
liability and second on quantum) in fa-
vour of the Contractor on an “ex parte” 
basis. 
 
The DAB found that the Employer was 
liable to the Contractor in damages for 
wrongful termination and ordered the 
Employer to pay the Contractor a sub-
stantial sum of money. The Employer 
issued Notices of Dissatisfaction against 
both decisions, whereas the Contractor 
only challenged the second decision for 
insufficiency of the damaged awarded. 
 
The Employer filed a Request for Arbi-
tration with the ICC seeking damages 
from the Contractor. In its answer the 
Contractor, among other things, applied 
for bifurcation of the arbitral proceedings 
seeking a Partial Award enforcing the 
DAB’s decisions. 
 
In arguing its case the Contractor relied 
upon the binding nature of the DAB’s 
decisions pursuant to Sub-Clause 20.4 
and on the ICC Case No 10619. 

In mid-2010 the Tribunal enforced the 
DAB’s decisions by way of a “Final Par-
tial Award”, subject to the Arbitrators re-
taining the full power to open up, review 
and revise such decisions later in the arbi-
tration. 
 
3.3 Unpublished ICC Case 212 
In late 2003, the Parties entered into a con-
struction contract based upon the 1999 
FIDIC Red Book. 
 
During the progress of the works the Con-
tractor raised a number of claims against 
the Employer, requesting extensions of the 
time for completion and additional pay-
ments. 
 
When the time for completion was about 
to expire, the Contractor had not been 
granted an extension of time and the ma-
jority of the problems it had notified had 
not been solved by the Employer. 
 
Thus the Contractor terminated the con-
tract under the provisions of Sub-Clause 
16.2 and later initiated two sets of DAB 
proceedings to establish liability and quan-
tum. 
 
The DAB rendered two decisions in favour 
of the Contractor and ordered the Employ-
er to pay the Contractor a considerable 
sum of money. Both parties noted their 
dissatisfaction against the Decisions. 
 
The Decisions were not complied with by 
the Employer and the Contractor initiated 
a third set of DAB’s proceedings seeking 
damages for breach of Sub-Clause 20.4 for 
the Employer’s failure to give effect to the 
Decisions. The DAB awarded such dam-
ages to the Contractor and the Employer, 
having served a notice of dissatisfaction, 
did not honour this decision either. 

12 This is a case in which I am currently involved and at the time of writing this article the  
arbitration proceedings are still ongoing and I had to be careful to preserve confidentiality 
when providing the information.  
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Arbitration proceedings were started by the 
Contractor to deal with the merits of the 
case. In the course of these proceedings the 
Contractor sought a Partial Award to recov-
er damages for the Employer’s failure to 
honour the DAB’s decisions, pending final 
resolution of the substantive dispute. The 
Contractor relied upon the provisions of the 
fourth paragraph of Sub-Clause 20.4 and 
sought damages in the amounts awarded by 
the DAB. 
 
The Employer argued that the Contractor 
should not be allowed to enforce a DAB’s 
decision in circumstances in which there 
had been a notice of dissatisfaction, because 
Sub-Clause 20.7 only provided wording to 
enable enforcement of a decision in which 
there had not been a notice of dissatisfac-
tion, in contrast with the FIDIC Gold Book 
that enabled enforcement in both scenarios. 
 
In mid-2011 the Tribunal rendered a Partial 
Award where it held that, irrespective of 
any notice of dissatisfaction, there was an 
enforceable contractual obligation on the 
Parties to observe the DAB’s decision until 
revised in an arbitral award. It noted that the 
Contractor was not seeking to enforce the 
Decisions but to recover damages for the 
Employer’s failure to honour them and that 
interests on the sums awarded in the Deci-
sions was unlikely to be an adequate com-
pensation for breach of the obligation. 
 
The Tribunal therefore ordered the Employ-
er to pay the Contractor the sums awarded 
in the DAB’s decisions and interest from the 
date when payment was due, not by way of 
enforcement of the decisions but by way of 
damages for breach of Sub-Clause 20.4. 
 
Conclusions 
FIDIC contracts provide for any decision of 
the Dispute Board (or the Engineer in the 
1987 Red Book) to be binding upon the par-
ties who should promptly give effect to it. 
As we have seen however no sanctions are 
given in these contracts for a party’s failure 
to give effect to that decision and the dissat-

isfied party commonly seeks to frustrate the 
dispute resolution process by challenging 
the decision and not complying with it; thus 
forcing the winning party to endure lengthy 
and costly arbitration proceedings. 
 
These proceedings could be shorter and the 
dispute resolution mechanism made more 
effective if, despite disagreement, the DB’s 
decision was immediately given effect to by 
an arbitral award without considering its 
merits. However, with the exception of the 
Gold Book, the other FIDIC forms express-
ly allow for this possibility only where the 
decision has not been challenged. 
 
The cases presented in this article suggest 
that even where DB’s decisions have been 
challenged, arbitrators are indeed inclined to 
give effect to these decisions, irrespective of 
their merits, by way of a partial or interim 
award, albeit in circumstances where the 
tribunal can open up, review and revise the 
Decisions later in the arbitration. 
 
In my view this approach would encourage 
faster resolution of disputes and final settle-
ments probably being reached before a full 
arbitration dealing with the substantive dis-
putes is completed, with obvious benefits 
for the parties in terms of time, efforts and 
costs. 
 
The arbitrators’ approach in enforcing DB’s 
decisions without considering their merits 
gives some much needed “teeth” to Dispute 
Boards and I consider it to be the proper 
way forward in the swift resolution of inter-
national construction disputes. 
 
If, as it seems and I believe it should, this 
approach was to become the norm, then the 
short answer to the question “Can parties to 
a FIDIC contract safely decline giving ef-
fect to a Dispute Board’s decision?” would 
simply be “No”. 
 
Marcello Viglino can be reached by email at  
marviglio@yahoo.co.uk. 
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By Gilberto José Vaz, DRBF Country  
Representative for Brazil 
 
The Annual International Conference of 
the Dispute Resolution Board Foundation 
made its way to South America and was 
held for the first time in this part of the 
globe, in the city of São Paulo, Brazil. The 
Conference took place on 14 and 15 of 
May, 2011, preceded by Training Work-
shops on 12 and 13 of May, 2011, at the 
Renaissance Hotel. 
 
The conference had as the main theme 
“Real Time Dispute Resolution in Infra-
structure Contracts: Latest Developments 
and the Advantages of Dispute Boards”, 
and the agenda was conceived to cover the 
fundamentals of the DB method, the use of 
it in Brazil and South America, latest de-
velopments around the world, besides 
model clauses and the use of DB in differ-
ent legal systems. Several speakers from 
different backgrounds and parts of the 
world contributed with a broad and deep 
discussion, which will contribute for set-
ting the grounds for the development of 
the method in this region. There were also 
two workshop programmes: a 2-day intro-
ductory, discussing the FIDIC contracts 
and the main aspects of the DB method; 
and a 1-day advanced workshop, for initi-
ated practitioners. 
 
Taking the conference to Latin America 
was seen by the Foundation as an invest-
ment, as the region was not very familiar 
with the method. The initiative was taken 
as a way to divulge the format in an almost 
“virgin” territory, spreading the word to 
people who could act as propagators.  

The numbers of the conference and work-
shop show that this goal was fully 
achieved! The outcome of the event was 
extremely positive, with feedback from 
many delegates and organizations, all of 
them with compliments and good impres-
sions.  
 
Overall, the event had over 130 attendees 
of 18 different nationalities, with a mas-
sive participation of local audience (more 
than 80 Brazilians attended), among con-
tractors, consulting engineers, employers, 
public entities’ representatives, legal pro-
fessionals and others. The conference and 
workshop had also more than ten sponsors 
and several affiliating organizations from 
Brazil, amongst the most prestigious con-
tractors, arbitration chambers and ADR 
organizations of the country, besides inter-
national organizations. 
 
The traditional gala dinner was definitely a 
highlight, with a special Brazilian taste 
this year, to the sound of live Brazilian 
music, with good “caipirinhas” and local 
food. 
 
Special thanks should be directed to the 
organizing teams of the conference and 
workshop, which gave their best in order 
to make the event come to reality, in a fan-
tastic team work. 
 
The Foundation wishes to see everyone in 
Sydney, 2012, for the 12th International 
Conference! 
 
Gilberto Vaz can be reached by email 
escritorio@gilbertovazassociados.com.br. 

11th Annual DRBF International  
Conference & Training Workshops 

São Paulo, Brazil May 2011 
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By Jim Phillips Ph. D. 
 
This is the last issue of 
the Forum prior to the 
Foundation’s Annual 
Meeting and Conference 
in Seattle, Washington in 
September. As some of 
you may know, the Annu-

al Meeting and Conference is an excellent 
opportunity to see old friends, make some 
new ones and network with Foundation 
members and attendees who are active in 
the dispute resolution board practice 
around the world. Every year we also try to 
have at least a short session devoted to eth-
ical issues and practices and this year the 
conference organizers have graciously giv-
en us a substantial block of time on Friday 
afternoon, September 23, 2011. 
 
I am very thrilled to announce that I will be 
hosting a panel this year of distinguished 
practitioners, including Dan Meyer, of 
Meyer Construction Consulting, Inc, Bill 
Edgerton of Jacobs Associates, and Dan 
McMillan of Jones Day, who will be dis-
cussing complex ethical dilemmas and de-
cision making in Dispute Board practices.  
We will also have time for the audience to 
join in the discussion which should make 
for a high level learning experience! Please 
join us in Seattle. 
 
In the last column, I discussed the question 
of how a DRB should respond if the con-
tractor advises the DRB Chair that she/he 
would like a Board member to resign be-
cause she/he had lost confidence in that 
member’s neutrality. The question for this 
column is how the Board should respond to 
a request from both parties for a member to 
resign because they do not like the Recom-

mendations being issued by the DRB. 
 
First of all, I am certain we all agree that 
there is a huge difference between these 
scenarios.  It’s one thing for a Board mem-
ber to be challenged based on their neutral-
ity, it is something else entirely for the par-
ties to claim that a member should resign 
because of a disagreement or dissatisfac-
tion on the merits with the DRB’s Recom-
mendations. 
 
Canon 5 of the Foundation’s Canon of Eth-
ics may be the only Canon remotely related 
to this issue. This Canon provides in part 
that “….[r]eports shall be based solely on 
the provisions of the contract documents 
and the facts of the disputes”. If the parties 
are concerned about the DRB member’s 
performance because he/she has”gone off 
the reservation” beyond the four corners of 
the contract documents and the testimony 
at the  hearing, then there may be an ethical 
implication.  
 
For example, if the Board member in ques-
tion insists on taking into account infor-
mation not properly before the Board, or 
insists on applying a “fairness” standard 
beyond the contract documents, then the 
DRB has a dilemma to address. However, 
if the parties are complaining about the 
member because they do not like his/her 
analysis or disagree with his/her  reasoning 
regarding the content of DRB Recommen-
dations, then ethical considerations may 
not apply.   
 
However, as I wrote in the last column, the 
effectiveness of any DRB is predicated on 
the confidence and the trust the parties 
have in the process and in the members of 
the Board. If that trust or confidence is lost,  

Ethics in Today’s World of DRBs: 
Contractor and Owner Advise the DRB Chair That  

They Wish for a Board Member to Resign  
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then the Board’s effectiveness will be com-
promised and this very well could lead to an 
ethical dilemma.   
 
Another possibility is that if this DRB’s 
Recommendations are not unanimous, and 
there are dissenting or separate Recommen-
dations being issued, then a Board mem-
ber’s personal views on project disputes are 
on greater display. As many of you have 
said to me over the years, the DRB should 
make every effort to issue unanimous Rec-
ommendations.  A split Recommendation 
can alleviate dissension among the Board, 
but it does not help the parties resolve dis-
putes in a timely fashion.  
 
Moreover, Section 3.7.3 of the Foundation’s 
Practices and Procedures Manual cautions 
the DRB from disclosing the name of the 
dissenting Board member if there is a mi-
nority Recommendation issued. The con-
cern is that if the dissenting Board member 
is identified, the party nominating him/her 
to the Board may be tempted to reject the 
Recommendation. This raises the process of 
Board selection which is beyond the scope 
of this discussion, but one I will return to in 
a future column. 
 
The issue of the parties asking a Board 
member to resign is a complicated one.  If 
both parties do not like the member’s ap-
proach or analysis of the disputes being 
heard by the DRB, this type of request may 
not rise to the level of an ethical issue. 
However, if the parties have lost their over-
all confidence in the Board member’s abil-
ity to serve, this is more serious. In either 
case, the Chair, in my opinion, should con-
vene the Board and lead a discussion of 
what is in the best interests of the parties 
and the project. If the Board member recog-
nizes that he/she is hurting the DRB pro-
cess, he/she may consider offering his/her 
resignation.  
 

At the very least, the Chair should treat the 
request seriously, and send the parties the 
message that their concerns are being heard, 
evaluated and considered. Often parties will 
complain and vent about individual Board 
Recommendations or opinions, and then 
move on to the next issue or project chal-
lenge. However, if they insist on a mem-
ber’s resignation, it deserves the DRB’s full 
and immediate attention. 
 
 

NEXT ETHICS  
CHALLENGE 

 
Assume you are sitting on a DRB that has 
heard several disputes and issued several 
Formal Recommendations.  Assume that 
before one of the regular project DRB meet-
ings, one of the Board members discloses to 
other members that recently she/he has re-
ceived a job offer of full time employment 
from the contractor to begin in 30 days.   
 

What should the DRB do? 

 
Ethics Commentary 

or Question? 
 

Please contact: 
Jim Phillips 
DRBF Ethics  
Committee Chair 
phone: 804-289-8192 
jphillip@richmond.edu 
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National Construction Dispute 
Resolution Committee 

By Kerry Lawrence and Blase Reardon 
 
The DRBF is one of 33 construction 
industry and dispute resolution organi-
zations that are members of the Nation-
al Construction Dispute Resolution 
Committee (NCDRC). The NCDRC 
serves two purposes: 1) to advise the 
American Arbitration Association on 
Construction Industry Dispute Resolu-
tion, and 2) for the member organiza-
tions to exchange information between 
themselves on dispute resolution in the 
construction industry while developing 
mutually supportive relationships that 
foster more cooperation among the vari-
ous organizations, including outreach, 
education and training opportunities. 
The NCDRC meets twice each year in 
the Washington, D.C. area, rotating 
among the offices of member organiza-
tions, with the June 2 meeting being 
held at the ASCE headquarters in 
Reston, Virginia.  
 
Because the member organizations are 
about equally split between construc-
tion industry organizations ( AGC, 
ASCE, AIA, ASA, Design-Build Indus-
try Association and others) and legally-
oriented construction industry and ADR 
organizations (ABA Forum Committee 
on the Construction Industry, ABA 
Public Contract Law Section, College 
of Commercial Arbitrators and others), 
most organizations send one industry 
representative and one legal representa-
tive to gain the most benefit from the 
meetings. Blase Reardon and Kerry 
Lawrence attended the June 2 meeting 
on behalf of the DRBF. The head of 
AAA’s Construction Division, John 
Emmert represented the AAA, along 
with Michael Marra and our DRBF liai-

son, Cathy Shanks, who is also VP of 
the AAA Boston office. 
 
The meeting kicked off with the AAA 
providing statistics on arbitration filings 
and mediation filings (both down about 
20% over the past year and 33% over 
the past two years), and discussions 
about the trends the AAA sees, with the 
AAA then soliciting the observations of 
the member organizations on those 
trends. Others in the room reported sim-
ilar observations due to the severe de-
cline in construction overall, and the 
fact that many construction stakehold-
ers are resolving disputes otherwise 
without litigation or arbitration, or even 
mediation. 
 
The group then extensively discussed 
the NCDRC mission, and whether to 
expand the mission to include dispute 
avoidance. The consensus was that this 
group should stay focused on dispute 
resolution VS dispute prevention. 
 
At each NCDRC meeting, one or two of 
the member organizations are invited to 
provide a 15-20 minute presentation on 
their organization and its support of dis-
pute resolution in the construction in-
dustry. At this meeting the ASCE 
presentation was introduced by DRBF 
member Patricia Galloway, a past presi-
dent of ASCE, with ASCE staff then 
providing information on ASCE mem-
bership (160,000 members), what they 
do for their members and the construc-
tion community, and what support/
assistance they see the NCDRC mem-
bers might provide. The ASCE publish-
es 26 journals for various segments of 
its membership, including a “Journal of 
Legal Affairs and Dispute Resolution  
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in Engineering and Construction”. Re-
cent articles in that Journal included 
“Analytical Framework for the Choice of 
Dispute Resolution Methods in Interna-
tional Construction Projects Based on 
Risk Factors” and “Effective Manage-
ment of Construction Dispute Resolu-
tion.” 
 
Serena Lee who is the VP of the AAA 
Seattle office is the AAA liaison with the 
publishers of that Journal. It is expected 
there will calls for papers for future edi-
tions of this Journal. On the subject of 
calls for papers, Cathy Shanks handed 
out a sheet soliciting articles for the 
AAA’s “Construction Resolver” newslet-
ter and the AAA’s “ADR Journal.” This 
solicitation is being sent to all DRBF 
members. 
 
The College of Commercial Arbitrators 
provided a presentation on their 75 page 
“Protocols for Expeditious, Cost-
Effective Commercial Arbitration, an 
excellent guide to steps arbitrators, the 
parties and counsel can take to reduce the 
time and cost of arbitration. Free copies 
were handed out to the attendees. There 
was also discussion about the excellent 
materials available through the Interna-
tional Institute for Conflict Prevention 
and Resolution (previously known as the 
“Center for Public Resources”), includ-
ing a ”white paper” on DRB’s authored 
in part by DRBF members Bob Smith, 
Bob Rubin and Jim Groton. As an aside, 
Region 1 Board Member Deborah Mastin 
represented the DRBF at the IICPR annu-
al conference in New York City this past 
January. 
 
The Design Build Institute of America 
representative at the NCDRC turned out 
to be a friend of Kerry’s. The DBIA an-
nounced they would very much like to 
have speakers for their chapter meetings, 
which is a topic Kerry will be pursuing 
with them on behalf of the DRBF.  

The members agreed they would like to 
have more owner associations participat-
ing, and suggestions were provided on 
which owner associations seemed to be 
most consistent with the mission of the 
NCDRC.   
 
Blase described the ongoing effort by the 
North American division of the DRBF on 
promoting the use of DRB’s to public 
agencies , general contractors, specific 
projects, and selected owners through the 
efforts of eight DRBF Region 1 members 
in the US and Canada. He also made ref-
erence to the recent DRBF training pro-
grams in West Virginia, Wisconsin, and 
Colorado and the upcoming training in 
Nevada. 
 
The NCDRC is not itself a potential user 
of DRBs, but it is the central meeting 
point for the many organizations that rep-
resent potential users of the DRB process 
and the people who have input into the 
choice to use the DRB process. Through 
the NCDRC the DRBF has developed 
relationships that continue to provide us 
with avenues to broadcast the DRBF 
message among wide swaths of the con-
struction, engineering and legal commu-
nities. 
 
The next meeting will be in December 1, 
2011 somewhere in the DC area. 
 
Kerry Lawrence can be reached by email 
at kerryclaw@aol.com, and Blase Rear-
don can be reached at Rear-
don@bostonsolv.com. 
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By Robert J. Robertory 
 
Without expressing any opinion, on 
May 10, 2011, the Florida Supreme 
Court declined to accept an appeal 
from an April 20, 2010, intermediate 
appellate court decision that limited 
the right of contractors to litigate con-
struction disputes.  The lower court 
Decision is AMEC Civil LLC. v. Flor-
ida Department of Transportation, 41 
So.3d 235 (Fla. App., 2010), which 
was decided by a 2-1 vote.  As a re-
sult of the Supreme Court action, the 
lower appellate court decision is now 
precedent in Florida. 
 
AMEC contracted with FDOT to con-
struct a major highway interchange.  
Shortly after work commenced in No-
vember, 2001, AMEC filed a claim 
with FDOT alleging, according to the 
Court, that FDOT breached the con-
tract by failing to obtain noise per-
mits from the city of Jacksonville for 
necessary night work.  (The Court 
used the term “breach” with regard to 
all claims by AMEC, including those 
covered by contract clauses and not 
ordinarily deemed to be breach.) 
 
The claim was submitted to the DRB, 
which in a 2-1 vote ruled against 
AMEC.  AMEC filed suit for breach 
of contract in August, 2003.  Work 
continued on the project but the liti-
gation was still pending upon final 
acceptance in May, 2006.  In Decem-
ber, 2006, FDOT began contending in 
the trial court litigation that all 
claimed breaches of the contract 
should be adjudicated in a single law-
suit and moved the pending litigation 

should be stayed.  In April, FDOT 
again moved for a stay pending sub-
mission of all claims to the DRB.  
AMEC opposed these Motions and 
the litigation proceeded.  In October, 
2007, a jury found for AMEC on its 
noise permit claim, in the amount of 
$8.5 million. 
 
Meanwhile, the DRB had been dis-
banded and a second DRB was estab-
lished in March, 2004.  AMEC sub-
mitted over 60 claims to the second 
DRB.  The second DRB issued many 
recommendations on entitlement, 
some favoring the FDOT and some 
favoring AMEC.  It had not yet held 
hearings on all of the claims submit-
ted when DRB proceedings were sus-
pended for several months due to the 
illness of a DRB member.  When the 
DRB was ready to resume in the late 
spring of 2007, FDOT declined to 
participate further on the grounds that 
there could be one only one litigation 
and that once AMEC commenced liti-
gation and carried it through to judg-
ment, no further claims could be filed 
under the Contract. 
 
In February, 2008, AMEC com-
menced litigation on this issue, seek-
ing a declaratory judgment that it had 
a right to a hearing under the DRB 
process.  FDOT filed a motion for 
summary judgment claiming that, 
having filed one action and prosecut-
ing it to judgment precluded AMEC 
from pursuing further claims because 
“the doctrine of splitting a cause of 
action requires that all damages sus-
tained or accruing to one as a result 
of a single wrongful act must be 

Florida Court Bars Multiple  
Litigation of Multiple Claims 



——————————————————————————————————————————————————— 
17 

Foundation Forum 

claimed and recovered in one action.”  
The trial court found in FDOT’s favor 
and AMEC appealed to the District 
Court of Appeal, the intermediate ap-
pellate court. 
 
 The Contract contained a provision 
that no court proceedings on any 
claim could be filed until after the lat-
er of final acceptance or claim denial.  
However, this clause was not the basis 
for the Court’s decision since the trial 
court had knowingly disregarded it 
and allowed the noise permit litigation 
to proceed. 
 
Rather, the appellate Court applied the 
principle of res judicata, ruling that 
the judgment on the merits of the 
noise permit claim was conclusive not 
only as to every matter which was liti-
gated, but also every other matter 
which might properly have been liti-
gated in that action.  The court held 
that both the permit litigation and the 
subsequent claims were based on a 
single contract between the parties, a 
single indivisible agreement for con-
struction of the interchange; by its na-
ture the contract was not divisible.  
 
According to the Court, the noise per-
mit dispute litigation was premature, 
AMEC was not required to file the 
legal action in 2001 and in fact filing 
before final acceptance could itself 
have been deemed to be a breach.  
The numerous breaches of the indi-
visible contract that AMEC alleged 
could properly have been litigated and 
determined in a single action. 
 
The dissenting judge held that the 
case involved separate unrelated 
breaches of a contract between AMEC 
and FDOT over the course of a four-
and-a-half year highway project, each 
new breach constituting a new and 

separate cause of action, i.e., the con-
tract was in fact divisible.   
 
As a result of this decision, contrac-
tors and attorneys in Florida should be 
very wary of taking a case to court or 
to arbitration when work is still pro-
gressing so that there is a  possibility 
of additional claims or if that case as 
filed does not include all existing 
claims.  It is impossible to predict the 
extent to which courts in other states 
will follow this precedent. 
 
The decision may well pose a serious 
problem on long-term construction 
contracts.  Holding off commencing 
litigation of a large-dollar dispute may 
deprive a contractor of needed work-
ing capital for an extended period.  If 
a state statute of limitations on a dis-
pute arising early in performance will 
expire prior to completion and ac-
ceptance, what can a contractor do to 
preserve its rights to obtain compensa-
tion?  One possibility, commencing a 
court action and then asking the court 
to stay proceedings, may not be possi-
ble in all jurisdictions. 
 
Robert J. Robertory can be reached 
by email at robert@robertory.com. 
 
 
Editor’s Note: A copy of the Florida 
intermediate appellate court decision 
has been posted in the DRBF library in 
the member’s only section of the DRBF 
website.  To receive a copy by email, 
contact the Forum editor, Ann 
McGough, at amcgough@drb.org. 
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Forum Newsletter Editorial Deadline 
 
 

Our readers love to hear DRB success stories, new ideas, and the latest industry 
news and events.  If you have information about DRBs, DRBF members, or an 
article to share, please tell us!   

 

Contact Forum Editor Ann McGough by email at amcgough@drb.org. 
 

 
 

Deadline for the November issue is  
October 1, 2011 

WELCOME TO NEW DRBF MEMBERS 
MEMBER ADDITIONS APRIL THROUGH JUNE 2011 

Garry Ash 
ACS Pty Ltd 
Sydney, NSW AUSTRALIA 
 

Hartmut Bruehl 
Unna, GERMANY 
 

David Erik Chase, AIA, Leed GA 
West Palm Beach, FL USA 
 

Chris Elliott 
Roswell, GA USA 
 

Paula Gerber 
Monash University Law School 
Clayton, VIC AUSTRALIA 
 

Alexandre Magno de Mendona Grandese 
Sao Paulo, SP BRAZIL 
 

William Bourke Harris 
Orinda, CA USA 
 

Naoki Iguchi 
Anderson Mori & Tomotsune 
Tokyo, JAPAN 
 

Takaharu Kaburaki 
CTI Eng. Co., Ltd. 
Tokyo, JAPAN 
 

Brian J. Larkin 
Larkin & Associates 
San Francisco, CA USA 
 

Lavcorp Enterprises Inc. 
Yves Bruno Lavallee 
Edmonton, Alberta CANADA 
 

Tsepo T. Letsunyane 
Ministry of Works & Transport, Dept. of Bldg & 
Eng. Services 

Gaborone, BOTSWANA 
Ryuji Manai 
Oriental Consultants Co., Ltd. 
Ho Chi Minh City, VIETNAM 
 

Kunihisa Oba 
Taisei Corporation 
Tokyo, JAPAN 
 

Takashi Okamoto 
Saitama, JAPAN 
 

Garry Nunes 
Parsons Brinckerhoff 
New York, NY USA 
 

LPM Canada Inc. 
Michael J. Primiani 
Montreal West, Quebec CANADA 
 

James D. Smith, PE 
Macedon, NY USA 
 

Matthew M. Stamp 
Kiewit Infrastructure Co. 
Omaha, NE USA 
 

Charles (Buck) Sweeney 
Axley Bryaelson, LLP 
Madison, WI USA 
 

Dan Thomas 
Garberville, CA USA 
 

Bernardo Ramos Trindade 
Belo Horizonte, MG BRAZIL 
 

Maria Laura Velazco 
Marval O'Farrell & Mairal 
Buenos Aires, CABA ARGENTINA 
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8 Also arbitration legislation does not confer te right to agree on arbitration or the duty to abide by it. Hence, legislation does not create the 
arbitral process, but it may regulate it within the appropriate jurisdiction. Usually this type of legislation shall ensure the enforceability of 
arbitral awards. 
9 See Lembcke IBR 2007, 1189 who however confuses complementary and exclusive dispute adjudication. Artilce 101 para. 1 of the Ger-
man Constitution reads: “Extraordinary corts shall not be allowed. No one may be removed from the jurisdiction of his lawful judge.” 
10 See Spanish Constitutional Court decision No 288/1993, 4.10.1993; German Federal Supreme Court NJW 1986, 3027. Though arbitration 
is recognized to be a complementary dispute resolution method whilst state courts have priority over arbitration there is a tendancy to accept 
arbitration as an equal means of dispute resolution, see Capri in: Cadiet/Clay/Jeuland, Médiation et arbitrage, 205 
11 Scott v. Avery (1859) 25 L.J. Ex. 308 (England and Wales); Zöller/Vollkommer, ZPO, 28. Auflage, Köln 2010, § 38 note 2 (Germany); 
Spanish Constitutional Court decision No. 288/1993. 4.10.1993; see also the South African case Lufano Mphaphuli & Associates (Pty) Ltd. v. 
Andrews and Another (CCT 97/07) [2009] ZACC 6; 2009 (4) SA 529 (CC); 2009 (6) BCLR 527 (CC) (20 March 2009) as to the proper inter-
pretation of an arbitration agreement whereunder the parties intended the arbitrator to follow an informal, investigative process and one in 
which no oral evidence would be led.  
12 Scott v. Avery (1859) 25 L.J. Ex. 308  
13 See Carillion Irishenco v. Dublin City Council & Anor [2009] IEHC 225 (20 February 2009); Bernhard's Rugby Landscapes Ltd v. Stockley 
Park Consortium Ltd [1998] EWHC Technology 326 (22nd April, 1998); noteworthy that in Ireland a new Arbitration Act was enacted in 2010.  

(continued from page 1) 
 

I. Contractual Freedom 
Dispute adjudication is the product of an 
agreement between parties8. It is aimed at 
the resolution of disputes by an adjudica-
tor. That agreement is merely based on the 
principle of contractual freedom. Neverthe-
less agreements that are intended to have a 
legal operation create legal rights and du-
ties which do not exist in a vacuum. Hence, 
in order to know whether that agreement is 
not only there but is an enforceable one, 
the test is whether there are limits or con-
straints with regard to dispute adjudication 
agreements making them invalid or unen-
forceable. Also the question arises whether 
dispute adjudication must comply with par-
ticular rules at law in order to become an 
effective feature. 
 
II. State court adjudication v. Dispute 
adjudication 
At first we shall look whether the courts 
have exclusive jurisdiction, because dis-
pute adjudication agreements do not only 
have a positive effect. They obviously also 
have a negative effect since they may pre-
vent the parties to a contract referring their 
respective disputes to the courts at least 
until the DAB or DB has given its decision 
on the dispute.  
 
Article 33 UN Charter provides: 
 

The parties to any dispute, the continuance 
of which is likely to endanger the mainte-
nance of international peace and security, 
shall, first of all, seek a solution by negoti-
ation, enquiry, mediation, conciliation, ar-
bitration, judicial settlement, resort to re-
gional agencies or arrangements, or other 

peaceful means of their own choice. 
Hence, public international law recognises 
various forms of alternative dispute resolu-
tion methods. However, throughout the 
world only state courts have the uncontest-
ed authority to enforce contracts and obli-
gations arising out of or in connection with 
contracts9, though in parallel most states 
and jurisdictions recognise arbitral tribu-
nals having similar or complementary au-
thorities10. The strength of state court deci-
sions and arbitral awards lies with the fact 
that both, court decisions and arbitral 
awards may become enforced by the states 
without reviewing the merits of the case. In 
principle the parties are free to agree to 
refer their respective disputes to an alterna-
tive dispute resolution process. At least 
they are free to do so, if such agreement 
does not limit the access to either state 
courts or arbitration because throughout 
the world it is a recognised principle of law 
that parties cannot by contract oust the ju-
risdiction of the courts11. 
 
However, since Scott v. Avery12 it is the 
law in England and Wales and Ireland that 
any person may covenant that no right of 
action shall accrue till a third person has 
decided on any difference that may arise 
between himself and the other party to the 
covenant. The English and Irish Arbitration 
Acts, confer on the courts a certain juris-
diction over arbitrations13. The purpose of 
this role is supervisory and is designed to 
ensure that the arbitration procedure is con-
ducted fairly. Further, court supervision 
gives parties confidence in the process by 
assuring the participants that if there is 
breach of fair procedures, or if an injustice 
is caused, they can invoke this jurisdiction  
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to remedy any misconduct. Without this 
safeguard, every arbitration clause which, 
by its nature “supplants” the jurisdiction of 
the court, would be void, including every 
Scott v. Avery clause. Despite this in Eng-
land and Wales the Arbitration Act 1996 
has given English arbitration law an entire-
ly new face, a new policy, and new founda-
tions14. The English judicial authorities . . . 
have been replaced by the statute as the 
principal source of law. The influence of 
foreign and international methods and con-
cepts is apparent in the text and structure of 
the Act, and has been openly acknowl-
edged as such. Finally, the Arbitration Act 
1996 embodies a new balancing of the re-
lationships between parties, advocates, ar-
bitrators and courts which is not only de-
signed to achieve the policy proclaimed by 
Parliament and outside, but may also have 
changed their juristic nature. 
 
In Belgium, France, Italy, Luxemburg and 
the Netherlands arbitration and binding 
advice are available dispute resolution al-
ternatives15. The Dutch Complaints Boards 
give decisions which are binding on both 
parties. The courts will enforce it subject to 
the test under section 904, book 7 of the 
Dutch Civil Code. Enforcement will be 
declined if the decision, according to rea-
sonable and fair standards, is unacceptable 
regarding its content or the way in which it 
was reached with regard to the given cir-
cumstances, e.g. if the Complaints Board 
has ignored the fundamental principles of 
procedural law, such as the right of both 
parties to be heard. The Spanish Constitu-
tion reserves the adjudication of disputes to 
the judiciary; however, arbitration is a val-
id dispute resolution method which does 
not depart from the spirit of the Spanish 
Constitution16. The right of access of every 
citizen to the ordinary courts in no way 
affects the constitutional validity of arbitra-
tion17. The right to justice can be exercised 
before ordinary courts and through arbitra-

tion as it was confirmed by the Spanish 
Supreme Court18. In Germany parties may 
agree on arbitration (see Sections 1025 et 
seq. Civil Procedure Code) and the giving 
of binding advice (see Sections 317 Civil 
Code) as a dispute resolution method. 
 
Interestingly the South African Constitu-
tional Court19 has held that international 
and comparative law (as considered in the 
judgment) suggests that courts should be 
careful not to undermine the achievement 
of the goals of private arbitration by en-
larging their powers of scrutiny imprudent-
ly. It then accepted and approved the valid-
ity of an agreement whereunder (1) the 
parties intended the arbitrator to follow an 
informal, investigative process and (2) one 
in which no oral evidence would be led and 
(3) whereunder the procedure was, by and 
large, aimed at the determination of facts 
and in particular the amount owed by one 
party to another (if anything). In fact the 
terms of the arbitration agreement itself 
contemplated that the purpose of the arbi-
tration was to determine –“whether pay-
ment is due in terms of the contract con-
cluded between the parties, and if it is . . . 
due, the extent of such payment due, hav-
ing regard to the scope of the agreement; 
any agreed amendments or instructions for 
amendments thereto by the Defendant or 
…; the value of the work that has been 
done”. Thus, in the view of the South Afri-
can Court an informal, investigative pro-
cess was envisioned. That process was one 
where the arbitrator received evidence, 
prepared a schedule of quantities based on 
the evidence he received, gave both parties 
a copy of the schedule or a letter setting 
out his concerns and gave each an oppor-
tunity to comment. 
 
The effect of agreements whose subject 
matter it is to limit or exclude the jurisdic-
tion of courts depends on the wording of 
the agreement and the applicable laws. To 
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14 approved by Lord Steyn in Lesotho Highlands Development Authority (Respondents) v. Impregilo SpA and others (Appellants) [2005] 
UKHL 43  
15 See Nauta/Meijer, de Boer and Snijders in Snijders, Access to Civil Procedure Abroad, 168, 190, 235, 239, 274, 349  
16 Cremades in Berger, Zivil- und Wirtschaftsrecht im europäischen und globalen Kontext [Festschrift Horn], Berlin 2006, 909  
17 Spanish Constitutional Court decision No 288/1993, 4.10.1993  
18 Supreme Court decision, 9.10.1989, [R] 1989, 6899  
19 Lufuno Mphaphuli & Associates (Pty) Ltd v. Andrews and Another (CCT 97/07) [2009] ZACC 6; 2009 (4) SA 529 (CC) ; 2009 (6) BCLR 
527 (CC) (20 March 2009)  
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the extent that the agreement provides in 
lieu of a court proceeding for a dispute 
resolution method which ensures a fair 
and equitable procedure in accordance 
with the essential requirements as set out 
by the relevant laws the courts may de-
cline their jurisdiction conferred to them 
by the laws. To the extent that by virtue of 
the agreement the courts have no jurisdic-
tion until a condition precedent to the 
right of action has been satisfied, the 
courts virtually having had jurisdiction 
may grant an order to stay. 
 
An exclusive jurisdiction agreement is 
“one which imposes a contractual obliga-
tion on one or more parties to litigate in 
the stated jurisdiction”. This type of 
agreement has a positive aspect in that the 
parties are agreeing on trial in the chosen 
(e.g. arbitral) forum. Moreover, having 
done so, the parties implicitly agree not to 
object to the jurisdiction of that forum. 
However, equally important, such an 
agreement also has a negative aspect. In 
the situation where there is an agreement 
providing for the exclusive jurisdiction of 
an arbitral court or DAB, the parties 
promise not to invoke a state court. If one 
of the parties does so, this is a breach of 
their agreement.  
 
The European Court of Justice has con-
sistently held that, in the absence of EU 
rules governing the matter, it is for the 
domestic legal system of each Member 
State to designate the courts and tribunals 
having jurisdiction and to lay down the 
detailed procedural rules governing ac-
tions for safeguarding rights which indi-
viduals derive from EU law, but the Mem-
ber States are nevertheless responsible for 
ensuring that those rights are effectively 
protected in each case20. Accordingly the 
Court has held that neither the principles 
of equivalence and effectiveness nor the 
principle of effective judicial protection 
preclude national legislation which impos-
es, in respect of ...  disputes, prior imple-

mentation of an out-of-court settlement 
procedure, provided that that procedure 
does not result in a decision which is 
binding on the parties, that it does not 
cause a substantial delay for the purposes 
of bringing legal proceedings, that it sus-
pends the period for the time-barring of 
claims and that it does not give rise to 
costs – or gives rise to very low costs – 
for the parties, and only if electronic 
means is not the only means by which the 
settlement procedure may be accessed and 
interim measures are possible in excep-
tional cases where the urgency of the situ-
ation so requires. 
 
III. Dispute Avoidance 
It is a very important insight that dispute 
adjudication does not only serve for dis-
pute resolution but also for dispute avoid-
ance. The issue with it is whether the par-
ties are really open and inclined to avoid 
disputes. Under FIDIC both parties shall 
at least attempt to avoid arbitration (see 
Sub-Clause 20.5 Red Book 1999). The 
FIDIC Gold Book encourages the parties 
to avoid disputes (Sub-Clause 20.5).  
 
Whilst there is no general rule in Common 
Law requiring the parties to negotiate in 
good faith, the obligation of good faith in 
negotiation is found practically in all Civil 
Law system countries. Under Common 
Law the principle is that it is generally left 
to parties themselves to make bargains. It 
is therefore left to them sometimes to fail 
to make bargains or to fail to agree on par-
ticular terms21. By contrast Civil Law gen-
erally provides a remedy for a wrongful 
conduct produced by an act of bad faith 
(see Sections 311, 242 German Civil 
Code) . Although there is no general rule 
about pre-contractual liability in the Com-
mon Law system, the parties shall not en-
gage in unfair conduct at the pre-contract 
stage if the parties have signed a letter of 
intent or a memorandum of understand-
ing, requiring them expressly and clearly 
to “act in good faith” and/or “to use their 
best efforts to reach an agreement”.22 A  

20 ECJ in Joined Cases C‑317/08, C‑318/08, C‑319/08 and C‑320/08, judgment of 18.3.2010 
21 Biotechnology Australia Pty Ltd v. Pace (1988) 15 NSWLR 130, 133; see also Candid Productions Inc v International Skating Union 
530 F Supp 1330 (1982) at 1337 (USDC NY)  
22 Little v. Courage Ltd (1994) 70 P & C.R. 469, 476; Queensland Electricity Generating Board v. Hope Colleries Pty Ltd (1989) 1 Lloyd´s 
Report 205 
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23 Little v. Courage Ltd (1994) 70 P & C.R. 469, 476  
24 Coal Cliff Collieries (Pty) Ltd v. Sijehama (Pty) Ltd (1991) 24 NSWLR 1 
25 BGH, Urteil vom 28.10.1999 - VII ZR 393/98, BauR 2000, 409; BauR 2000, 777; BGHZ 143, 89; DB 2000, 471; MDR 2000, 388; NJW 
2000, 807; NZBau 2000, 130; OLG-Report Düsseldorf 1999, 217; WM 2000, 730; ZfBR 2000, 170  
26 See Court of Appeal Jena, decision from 21.12.2009 - 9 U 234/09, IBR 2011, 309 - Heiliger; Federal Supreme Court, ruling from 
09.12.2010 - VII ZR 19/10 (certiorari denied); Federal Supreme Court, IBR 2000, 195 – Zerhusen. In fact the above German authorities 
assume that ADR proceedings presuppose significant reciprocal trust. However, if significant trust was the common basis for the ADR 
agreement and one of the parties behaves in a way that justifies to say that the relation of mutual trust has been manifestly abandoned 
the aggrieved party is no longer bound to the ADR clause. 
27 Southernport Developments (Pty) Ltd v. Transnet Ltd [2004] ZASCA 94; [2005] 2 All SA 16 (SCA) (29 September 2004)  

contractual duty to use best endeavours to 
achieve a defined object is enforceable, 
whereas an obligation to use best endeav-
ours to achieve an indefinite object is 
not.23  However, provided there was con-
sideration for the promise, in some cir-
cumstances a promise to negotiate in good 
faith will be enforceable…24 
 
For example German law has developed 
comprehensive rules regarding good faith 
negotiations. The doctrine of good faith 
plays a most important role in the emerg-
ing field of secondary or auxiliary con-
tract obligations in Germany. (The prima-
ry obligation of the parties is to perform in 
terms of the contract. The secondary obli-
gation specifies how the parties have to 
perform.) Within that category courts 
have recognised an obligation on contract-
ing parties to bargain in good faith and to 
deal fairly with each other particularly 
where the parties have reached agreement 
on that question. Italian scholars have 
mostly looked for inspiration to German 
doctrines on good faith. In France princi-
ples of good faith extend to both the nego-
tiation and performance of contracts de-
spite the limited terms of the Code Civil. 
Although the French Code Civil has been 
influential in Belgium, Belgian courts 
have relied more extensively than their 
French counterparts on the principle of 
good faith in the performance of con-
tracts.  
 
The German Federal Supreme Court25 has 
held that during the construction period 
the parties to a construction contract are 
obliged to cooperate provided that the 
contract includes such an express or im-
plied duty. If disagreements or differences 
between the parties to the contract arise 
during contract performance on the need 
of or the way how adapting the contract or 

its implementation to changed circum-
stances, the parties are in principle re-
quired to negotiate in the endeavour to 
reach a mutual settlement of such differ-
ences or disagreements if the contract so 
requires. It held, that provided there is 
such an express or implied duty the par-
ties shall not refuse to negotiate and to 
cooperate. Otherwise this is a breach of 
their contract. On the other hand nothing 
prevents the courts from accepting juris-
diction and hearing the case if reliance on 
the ADR clause would result in enforcing 
bad faith.26  
 
Under South African Law an agreement to 
agree on something is enforceable provid-
ed that the parties had created a specific 
mechanism to ensure that an agreement 
was concluded. In the referred case this 
mechanism was the dispute resolution 
mechanism of arbitration providing that in 
the event of the parties not being in a po-
sition to agree on any of the terms and 
conditions, such dispute would be referred 
to an arbitrator.27 

 
Hence, dispute avoidance practises do not 
only depend on the free and deliberate 
intention to avoid a dispute. Rather the 
contract and the law require to act in good 
faith in the endeavour to reach agreement. 
Failure to comply with these duties may 
lead to breach of contract. 
 
Editor’s Note: Part Two of this article 
will be published in the November issue of 
the Forum. It  will discuss the legal nature 
of dispute adjudication, aspects of  
private international law and the enforcea-
bility issue. Members can access the full 
article in the Library on the DRBF website. 
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Dispute Resolution Board Foundation 
15th Annual Meeting & Conference 

September 23-24, 2011 
Seattle, Washington, USA 

 
Join the Dispute Resolution Board Foundation in its home city of Seattle, Washington for the 15th  
Annual Meeting & Conference. Experienced DRB users and practitioners as well as those new to the 
process will gather to discuss in-depth aspects of DRBs, with an emphasis on best practices, ethical 
considerations, and future prospects for expanding the process into new markets. A special feature of 
this year’s conference are several project tours to see effective DRB programs in action: one at the Uni-
versity of Washington’s Tacoma Campus, and the other an underground look at a Sound Transit tunnel 
project. Optional training workshops are offered before the conference, as well as group tours to some 
of the city’s most popular attractions, and the Al Mathews Awards dinner for delegates and guests. 

 
Registration and Reservations 
The DRBF offers secure online registration through our website, www.drb.org. Click on the Events tab and select 
Meetings & Conferences from the drop down menu. Once there, click on the link to enter the registration site. Pay-
ment can be made online using a credit card, or select “pay offline” and send a check or bank transfer to the DRBF 
office in Seattle. Any questions about registration should be directed to Ann McGough at amcgough@drb.org or 
call Steve Fox in the DRBF office at 888-523-5208 or 206-878-3336. 
 

Annual Meeting & Conference Registration $300 DRBF Members, $325 Non-members 
Optional items: 
Administration & Practice Workshop   $300 
Advanced/Chairing Workshop   $300 
Gala Dinner and Awards Dinner   $100 per person 
The gala dinner will be a Native American salmon bake held at Tillicum Village on Blake Island in the Puget 
Sound. Roundtrip transportation from the hotel is included. 
 

Host Hotel - Hyatt at Olive 8 
The first LEED certified hotel in the city, this premier Seattle luxury hotel represents a new echelon for sustainabil-
ity in the Pacific Northwest. Boasting an array of innovative energy and water saving features, the hotel offers 
guests the ability to continue their sustainable lifestyle while traveling. A few blocks away are historic Pike Place 
Market and Puget Sound.  
 
Please contact the hotel for reservations by August 31, 2011 in order to take advantage of DRBF group rate of $175 
(single/double occupancy): 
Hyatt at Olive 8 1635 8th Avenue, Seattle, WA 98101 USA 
Phone: 206-695-1234 Fax: 206-676-4400  
Toll Free Reservations: 888-421-1442  
Online Reservations Available: Visit the DRBF registration website for a link to the Hyatt’s group reservation site. 
 

 

Visit the Meetings & Conferences page of the DRBF website for  
updated information regarding conferences and training workshops. 
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Dispute Resolution Board Foundation  
15th Annual Meeting & Conference 

September 23-24, 2011 
Hyatt at Olive 8 • Seattle, Washington USA 

 
 

 
 

Join the DRBF in its home city of Seattle for the 15th Annual Meeting and Conference. In addition 
to presentations and panel discussions on best practices and ethical considerations, there will be 
interactive exercises and project tours to deepen the educational experience. Plus optional train-
ing workshops and group tours to some of Seattle’s finest attractions. The annual Al Mathews 
Award dinner will be held at Tillicum Village on 
Blake Island in the Puget Sound, with an  
authentic salmon bake and Native American 
dance show for a unique cultural experience.  
Don’t miss it! 

Seattle’s Space Needle & Pike Place Market 

Salmon bake at Tillicum 
Village on Blake Island 


