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Best Practice DB Processes For
Offshore Wind Power Projects
Under A Multi Contracting Project
Delivery Method - A Primer

By Guenther Raberger

(A) PROBLEM
“Effective BACKGROUND
gommunlca- In The Winds of Change -
tion can help EPC contracts for offshore

wind farms Keith Hartley, partner in the
International Construction & Energy Group
at Pinsent Masons, writes:

build trust on
a project, and,
conversely, a

breakdown in From the outset utilities and energy

communica- companies who wished to develop offshore
. wind farms ... assumed that the EPC

tion can lead contract (Engineering Procurement Con-

to a break-

struction) would work in this arena too.
But those assumptions overlooked funda-
mental differences between the emerging

down in trust.”

wind sector and traditional process con-
tracting ... Happily, a more realistic model
of contracting (multi contracting) is
emerging which takes account of both the
underlying commercial realities and the
growing sophistication and maturity of the
offshore wind market.

In essence multi contracting intends to

capture 3 themes:

e (o allocate ultimate contractual
responsibility for project specific and
interface risks to the developer,
recognizing the market reality that the
developer is not only the most appro-
priate party to bear these risks but in
present market conditions, the only
one that can

o to employ directly and separately the
turbine supplier, civil and electrical
contractors, typically on a target cost
model

e to “over-lay” these arrangements with
mutual alliance obligations to drive
better management of technical inter-
faces, construction schedules and con-
struction risks on a project wide basis.

While undoubtedly more complicated than
traditional EPC arrangements, multi con-
tracting seems to offer a pragmatic way for-
ward. In the U. S. “multiple-prime projects”
comes most likely closest to the concept of
(continued on page 10)
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President’s Page

Here is my third “President’s Page” and hopefully many of you will be reading this whilst attend-
ing the Foundations’ International Conference in Cape Town, South Africa. From the President’s
desk I report that we have been very active in putting the final touches to the extensive admini-
stration necessary for the re-structuring of the Foundation and also to the establishment of the Pro-
. visional President’s List and training materials. Other activities have been planning for the crea-
tion of a uniform set of rules for the establishment of new chapters and the planning of the mentoring programme.

Within a few weeks of reading this edition of the Forum you will all be asked to vote for the new officers of the
Foundation both in Region 1 (basically within the US) and Region 2 (currently all those areas outside the US).
After the election process is over, and most probably in the fall, we will be launching the new look Foundation
whose individual regions will have full and autonomous control over all the activities and organisation relevant to
them. This geographical divide we hope will enable the DRBF to be more regionally focussed and be in a better
position to provide relevant local support where needed. We all hope that you will be able to take an active part in
your individual regions and we hope that over the next few years Region 2 will again sub-divide into further more
localised regions. If you have any particular views on these issues please contact Hal McKittrick
(hmckittr@cox.net) or Romano Allione (romano.allione@tiscali.it) who have both put a huge personal effort into
getting this process finalised.

The first Provisional President’s List is now also finalised and the committee led by Jack Woolf and Nick Gould
have completed their work in forming the list. All listed members will have been recently contacted to confirm
their membership of the list which consists of some 50 names from all parts of the world. Any further applications
received from now on will be considered whenever the list is updated — a process to be undertaken probably on a
once a year basis. At the time of writing we have been asked for two nominations for members to serve on Boards,
both of which have been successfully made from the list. We have also been asked by some owners and contrac-
tors to provide a list of three names from which they can make their own choice. To try to generate user interest in
the list and to streamline the process, we are planning to include a new page on our we site in order that both own-
ers and employers, and if necessary their advisors, can make a direct application for nomination from the list.

We have now also started the mentoring programme. [ wish to thank all the people who have expressed an interest
in joining the programme. We are currently working on putting mentors in place within as many regions within
the US as we can and also to mirror this on an international scale so that they can join up with mentorees on a local
basis. Mentors are short — so if you are willing to volunteer please let me know. The required input can be as little
or as much as you want — but we need to provide a sufficiently robust programme in order that as many DRBF
members as possible are able to participate if they wish to do so.

I am delighted to report that regional conferences are taking place in both the Northeast and Northwest regions of
the US and see that training packages are available in each. I can only hope to see this trend expanding all over the
world. Certainly training in Africa is now being organised by Dick Apphun (d.appuhn@gmail.com) with a new
workshop for the African Development Bank in Tunis, in Eastern Europe by Alina Oprea
(alina.oprea.v@gmail.com), in Australia by Graeme Peck (gmp@gmpeck.com.au) and in the Philippines by Salva-
dor Castro (spcjr@spcastro.com) who runs his own very successful consultancy business out in Manila. Please
contact these people who are all very active and dedicated DRBF prime movers if you need more details. If you
need to organise your own training course then contact Kerry Lawrence (kerryclaw(@aol.com) who can give you
advice on the availability of training materials and how to get started.

While you are soaking in the sun in Cape Town do not forget to mark your diary with the dates for the DRBF’s
12™ Annual Conference in Washington on 04 and 05 October - where it will also be sunny I am sure. As I close
out here is just a quick reminder to use the DRBF’s web site and why not update your library with a new copy of
the DRBF’s “DRBF Practices and Procedures Manual” which you can obtain in either a hard back or electronic

version — for further details contact the DRBF office at info@drb.org. Hardback 6\) @W
T

versions will also be available for purchase at the Cape Town conference.
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THE DISPUTE
RESOLUTION BOARD
FOUNDATION

OFFICERS

Gwyn Owen
President

James J. Brady
President Elect
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Secretary
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Board of Directors

Board of Directors 2008 Meeting Schedule:
Executive Committee: June 13, July 11 and August 15, 2008 by conference call
Board of Directors: May 2, 2008 in Cape Town, South Africa

All DRBF members are encouraged to submit any comments or suggestions to
Gwyn Owen, president of the Board of Directors.

CALL FOR
NOMINATIONS
FOR THE
AL MATTHEWS AWARD

The Dispute Resolution Board Foundation presents the prestigious Al
Matthews Award each year to one or more DRBF members who have given
exemplary service in advancing the use of the dispute resolution board
concepts and the DRBF.

Nominations are solicited from the membership and by the president of the
Board of Directors. A framed proclamation and trophy will be presented to
the recipient at the Dispute Resolution Board Foundation Annual Meeting
and Conference October 4, 2008 in Washington, DC.

SEND YOUR NOMINATION, INCLUDING AN EXPLANATION OF
WHY THE NOMINEE IS DESERVING OF THE AWARD, TO:
Award Nominations/DRBF
19550 International Blvd. So Suite 314
Seattle, WA 98188 USA
Or e-mail to home@drb.org Re: Al Matthews Award Nomination
Entries should be postmarked no later than 7/15/07

THE DISTINGUISHED LIST OF PAST WINNERS INCLUDES:
Al Matthews
Robert Matyas
Robert Smith
Joe Sperry
Jimmy Lairscey
Carlos Ospina
Pete Douglass
Jim Donaldson
Steve Fox
Gordon L. Jaynes
John Nichols
Peter H.J. Chapman
Bill Baker
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DRBF Committee Reports

Education and Training

The Committee has been working to
establish “standard” training programs
based on the DRBF Practices & Proce-
dure Manual, 2007 Edition. The con-
cept is that these “generic” programs
will be used to educate and train users
and candidates for service as board
members in the fundamentals of the
DRB process, without regard to the spe-
cific variations on the DRBF Practices
& Procedures Manual that may be util-
ized by a specific agency or entity.

We currently have created:

1. A standard half-day “Administration
& Practice” training

2. A standard half-day “Chairman
Training”

3. A standard half-day “Practice &
Proficiency Update Training”

In response to requests from both users
and our own membership, we are in the
process of creating a 3-4 hour training,
“How to Prepare Position Papers and
Present to a DRB.” As the body that
trains DRB members and Chairs, we are
especially sensitive to the need for the
DRBEF to avoid any implication that we
are pitting one side against the other: no
“How to Present Winning Claims” or
“How to Defeat Contractor Claims.”
We ARE preparing to train users on
how to better organize and present their
disputes so that DRBs can effectively
and efficiently provide clear, cogent and
convincing reports and recommenda-
tions that are most helpful to the users of
the process.

Kurt Dettman and Blase Reardon have
organized a DRBF “NE Regional Con-
ference” set for May 14, 2008, and will
present the Administration & Practice

Training in conjunction with that
conference. Roger Brown and Jim
Donaldson have organized the annual
“NW Regional Conference” for May 22,
2008 where Roger Brown will present
the “How to Prepare Position Papers and
Present to a DRB.” If any members
would like to organize regional, state or
local conferences and present trainings
using the DRBF approved trainers,
please let us know.

We would like to thank the many mem-
bers who have volunteered their time to
prepare training materials and present
programs for the benefit of the DRBF
and the construction industry. The sud-
den loss of Larry Delmore as Executive
Director and lead trainer early in 2007
put a significant strain on our Founda-
tion, and we owe a great deal to the vol-
unteers who agreed to be trained to pre-
sent programs in their local area, and
develop trainings that met the needs of
specific agencies and organizations.

- Submitted by Kerry Lawrence
Provisional Presidents List

The Committee has solicited interest
from DRBF members, and has now
individually reviewed 100+ written
applications for the list.

The committee is in the process of noti-
fying each individual of their status, 1. e.
being part of the initial listing for DRB
Presidential appointment, if the DRBF is
asked to do so by a user or a contractor.

The indemnification is being drafted,
and we will present the process/
procedure at the May Board Meeting.

- Submitted by Jack Woolf

Forum Editor:
Ann McGough

Editorial and
subscription address:
Dispute Resolution
Board Foundation,
19550 International
Blvd. So., Suite 314,
Seattle, WA 98188
Phone: 206-878-3336
Fax: 206-878-3338
Toll free (US only)
888-523-5208
amcgough@drb.org
www.drb.org

The Forum is published
quarterly by the Dispute
Resolution Board
Foundation (DRBF). Any
opinions expressed are
those of the authors and
do not necessarily
represent the opinions
of the DRBF.

The Forum welcomes
articles on all aspects of
Dispute Resolution
Boards, and members
are encouraged to sub-
mit articles or topics to
the DRBF, attn: Editor.

All rights reserved. Any
reproduction or utiliza-
tion, except that which
constitutes fair use un-
der federal copyright
law, is a violation of our
copyrights. Written per-
mission is needed to
reprint more than 300
words.

Please send change of
address with a copy of a
recent mailing label six
weeks in advance.

Copyright © 2008
Dispute Resolution
Board Foundation




FOUNDERS OF THE
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R. M. Matyas
A.A. Mathews
R.J. Smith
P.E. Sperry

CHARTER MEMBERS
OF THE DRB
FOUNDATION

Jack Alkire, Esq.
Romano Allione
Rodney D. Aschenbrenner
Balfour Beatty Construction. Inc.
S.H. Bartholomew, Inc.
John Beyer
Roger Brown
William C. Charvat AIA
Frank Coluccio Construction Co.
Dillingham Construction, Inc.
Raymond J. Dodson, Inc.
James P. Donaldson
Peter M. Douglass, Inc.
Paul Eller & Associates
Frontier-Kemper Constructors. Inc.
Steven M. Goldblatt
Granite Construction, Inc.
Guy F. Atkinson Co. of California
Greg M. Harris, Esq.

Paul R. Heather
Impregilo SPA
Gordon L. Jaynes, Esq.

Al Johnson Construction Co.
Keating Associates
Thomas R. Kuesel
Kerry C. Lawrence
Kellogg, LLC
Kiewit Construction Group Inc.
Lemley & Associates, Inc.

Al Mathews Corporation
McNally Tunneling Corporation
Mechanical Contractors Association
of Westem Washington
Meyer Construction Consulting
Mole Constructors, Inc.
Nadel Associates
Stephen J. Navin
John W. Nichols, P.E.
Parsons Brinckerhoff Quade &
Douglas, Inc.

Pease & Sons
Edward W. Peterson
H. Ray Poulsen Jr.
Quadrant Il Inc.

John Reilly Associates
Aurthur B. Rounds
Seifer Yeats & Mills L.L.P.
Shannon & Wilson, Inc.

J.F. Shea Co., Inc.
Patrick A. Sullivan, Esq.
Traylor Brothers, Inc.
Underground Technology Research
Council
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James L. Wilton
Woodward-Clyde Consultants
Ed Zublin AG

Ten Year Plan

The Ten Year Plan was overwhelmingly
approved by the DRBF membership on
Jan. 15, 2008 with 158 members voting
yes to one negative vote.

Subsequent to that, President Gwyn
Owen established a nominating commit-
tee to review proposed and other poten-
tial candidates and propose a slate of
officers and directors for the new Execu-
tive Board, North American Board and
Region 2 Board. The timing of the vote
on the Ten Year plan was such that it
made it impossible to issue a call for
interested candidates in the February
issue of the Forum. As a consequence an
“email blast” was sent out to all DRBF
members interested in candidacy or pro-
posing other parties for candidacy on
February 29, 2008. The nominating
committee will report its recommended
slate of candidates to the Board of Direc-
tors in Cape Town on May 2, 2008. As
always a member can write in the names
of candidates not already on the ballot.
Election ballots will be sent to members
by July, 1, with voting to be completed
by July 8, 2008.

The Region 2 “shadow Board” has been
active and has drafted and discussed its
organization, activities, composition and
funding internally, and will discuss its
preliminary proposals at the May Board
of Directors meeting. An important part
of Region 2’s activities will be organiz-
ing regional chapters in areas that, in the
future, will be stand alone regions.
Funding of the Regional and Executive
Boards is a major issue to be discussed at
the May 2 Board meeting.

The establishment of a “shadow” North
American Board also will be discussed
on May 2™. This is necessary to begin to
set up the framework, organization and

objectives of the new region and its
physical set up prior to the July elec-
tions. This action will allow five months
of preparatory time for the North
American Board in lieu of only three
months it would have had without the
shadow committee.

- Submitted by Hal McKittrick

DRBF Practices and Procedures
Dispute Review Boards
Dispute Resolution Boards
Dispute Adjudication Boards

New options available to secure
your copy of the DRBF Practices
and Procedures Manual

The Dispute Resolution Board
Foundation published the revised
Practices and Procedures Manual,
making it available for download
free of charge on the web site.
Some members have expressed an
interest in securing a bound version,
so the DRBF has printed a first run
of Manuals for purchase online
through an eStore. Copies are $40
for DRBF members and $60 for
non-members. Visit the Manual
section of the DRBF web site to
learn more.

Have an idea or question
for the Manual?

The DRBF Practices and Proce-
dures Manual is an authoritative and
up to date explanation of the dispute
board process. Since this process
is continuously developing, the
format has been tailored to allow it
to be updated as necessary. Fre-
quent updates are planned. Help
the Manual expand by sharing your
ideas and input with the committee:
info@drb.org.




Ethics in Today’s World of DRBs:

Ex Parte Communications and
“Side” Transactions with a Party

By Jim Phillips Ph. D.

The question posed in
the last edition of the Fo-
rum involved an ex parte
communication between
a DRB member and a
party during a site tour of the project and
a subsequent admission by that Board
member to another member of the Board
that he had entered into an agreement
with the party for an “outside consult-
ing” engagement.

Allen J. Thompson, a reader from Mi-
ami, Florida wrote in and commented
that there is a responsibility on the part
of the DRB member to whom the admis-
sion was made regarding the conflict to
request that the Board member disclose
the agreement for consulting services to
all parties. He also suggests that the
Chair of the DRB should be made aware
of the conflict and disclose it if the
Board member does not. Finally, Mr.
Thompson suggests that if those efforts
fail, the Board member to whom the ad-
mission was made has a responsibility to
disclose this “side” arrangement as it
poses a serious conflict.

Another reader, Brian Totterdill, also
wrote in and commented on this ques-
tion. His view is that this is a very seri-
ous development that should be handled
appropriately. Mr. Totterdill suggests
that the Board member should advise the
chairman of the DRB who in turn,
should disclose it to the parties. He goes
on to note that such a commercial agree-
ment is very serious and if this situation
arose under a FIDIC contract, the

General Conditions of the DAA,
Clause 4(d) requires the fact of the
agreement be approved by all of the
parties and the DRB members. More-
over, if the DRB member did not dis-
close the agreement himself, that omis-

sion could lead to an accusation of bad
faith.

Thanks to both of these gentlemen for
writing in and commenting on this very
important question. I have discussed
the issue of ex parte communications in
several previous issues of the Forum
because of its critical nature. As I have
previously pointed out, Canon 2 of the
DRBF Code of Ethics specifically pro-
hibits ex parte communications as fol-
lows”...[e]ven the appearance of a con-
flict of interest should be avoided.
There shall be no ex parte communica-
tions with the parties except as pro-
vided in the DRB’s Operating Proce-
dures.”

Those Operating Procedures allow for
ex parte conversations between the
DRB Chair and the parties for schedul-
ing and administrative matters, not for
discussions on the merits of a dispute,
or in this case, for the economic benefit
of a Board member. Generally ex parte
conversations should be avoided if for
no other reason than they create an ap-
pearance of bias and favoritism.

For purposes of this discussion in this
column, I would like to focus on the
issue of the “side” commercial agree-
ment between the DRB member and
one of the parties. The question posed
suggests that a conversation about this
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DRBF U.S.
Regional
Representatives

New England
Kurt Dettman and
Blase Reardon

Northeast
Kathleen Harmon

Mid-Atlantic
Adrian Bastinelli

Southeast
Jim Brady

Florida
Ralph Ellis

South Central
J. Lynn McDonald

North Central
Larry Lenahan

Rocky Mountain
Ed Wheeler

Northwest
Roger Brown

Northern
California
John Jacobs

Southern
California
Bill Carlson

“side ““ agreement occurred on the site
tour where other DRB members and the
other party and its representatives were
present. The conversation appeared im-
proper because it occurred in hushed
voices and came to an abrupt end when
someone else approached. In my opin-
ion this as about as suspicious as it gets
in terms of the Board member and the
party realizing this was an improper dis-
cussion and, by whispering and acting
suspicious, they portrayed an even
greater appearance of impropriety.

Canon 1 of the DRBF Code of Ethics
provides in command language that all
DRB members have an affirmative duty
to disclose any interest or relationship
that could be viewed as creating imparti-
ality or bias and that this obligation is
not only required at the beginning of the
DRB process as members are being
seated on the board, but is continuing
throughout the life of the project.

Canon 3 of the Code of Ethics further
provides that Board members should not
use information acquired during their
service on the Board to their own per-
sonal advantage. It may be in that our
question, these two individuals knew
each other, and quite possibly, worked
with each other prior to this construction
project. Or, they may have met on this
project.

The critical point is that this “side”
agreement may not affect the impartial-
ity of the DRB member due to long
standing relationships or due to the na-
ture of the engagement. The point is
that it needs to be fully disclosed so the
other party and the other DRB members
have full knowledge and can reach a
conclusion as to whether it is prejudi-
cial.

I have served on several DRBs where a
Board member disclosed an interest or

relationship with one or both of the par-
ties and the determination was reached
that the interest would not have an im-
pact on that Board member’s ability to
serve as a neutral and unbiased DRB
member. The key here, as both readers
point out, is disclosure. I would add that
good rule of thumb is: “If in doubt, get it
out.”

I think the key fact of this case is the sus-
picious nature of the conversation on the
site tour. Typically, individuals do not
act suspiciously when there is nothing to
hide. Again, full and ongoing disclosure
of ANY interest that creates an appear-
ance of bias should be followed and en-
forced by all DRB members. This will
minimize any doubts or concerns by the
parties to the agreement.

I want to thank Allen and Brian for writ-
ing in to me and posting their comments
about this issue in this Forum. The
DRBF is encouraging an interactive dia-
logue to give the membership a resource
to bring ethical issues and questions for-
ward for discussion and I would encour-
age any reader who has a question to call
or email it in.

Next Ethics Challenge

Assume that you are member of a DRB
and that there have been 4-5 regularly
scheduled DRB meetings so far during
the Project. Assume also that at each of
the meetings, neither party is bringing
forward issues or disputes for discussion,
despite the Board’s inquiries regarding
the progress of the work, and advising
the DRB that the construction progress is
going very well. Also assume that in the
correspondence between the contractor
and the owner, with which the Board is
regularly copied, there are allegations

that each party is taking actions that are
(continued on page 8)
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(continued from page 7)

negatively affecting the progress of the work and that there are a multitude of
disputes that are continuing to go unresolved.

At the next regularly scheduled DRB
meeting, what should the DRB do?

Ethics Column

The DRBF’s Ethics Committee invites all readers to submit comments or reactions
to the articles that appear in this column. Please feel free to email Committee
Chair Jim Phillips at jphillip@richmond.edu if you have any comments about this
article.

Also, the DRBF has established an interactive ethics advice process that allows
members and interested parties to call in or email their ethics questions/concerns
for the Foundation’s advisory opinion. Members are encouraged to take advantage
of this opportunity should the need arise.

Please send your thoughts on this issue, or problems you have faced with a DRB,
to the DRBF:

Email: home@drb.org

Phone: 888-523-5208 or 206-878-3336

e Forum
NCZS Editorial
Deadline

Forum readers love to hear Dispute Resolution Board success stories,
challenges facing the process, and the latest industry news and events.
If you have new information about DRBs, DRBF members, or an article
to share, please tell us! Contact Forum Editor Ann McGough by email
at amcgough@drb.org.

Deadline for the August issue is

July 1, 2008




Major
Membership
Contributors
to the DRBF

Platinum
Gwyn Owen

Gold

Roger Brown
Pete Douglass

Silver

Forum for International
Conciliation &
Arbitrations CIC

Romano Allione

William B. Baker

Jim Brady

James Donaldson

Volker Jurowich

Kerry Lawrence

Harold McKittrick P.E.

Robert Smith P.E., Esq.

Do you know
someone who
might be
interested in
joining the
DRBF?

The DRBF attracts
new members as
the DRB process
advances into new
industries and
regions throughout
the world. Help us
expand by sharing
information with
your colleagues.

Complete member-
ship information, as
well as conference
and training details,
can be found on our
web site or contact
the main office for
details.

WELCOME TO NEW DRBF MEMBERS

MEMBER ADDITIONS JANUARY 2008 THROUGH MARCH 2008

Ben Beaumont

Forum for Int'l Conciliation &
Arbitration CIC

Oxford, Oxfordshire UK

Jean-Francois Boucly
Paris, FRANCE

Ronald Brunauer
City of Windhoek
Windhoek, NAMIBIA

Rupert Q. Choat
CMS Cameron McKenna LLP
London, UK

Frank Crowley
Johannesberg, Gauteng
SOUTH AFRICA

Riaan de Witt
De Witt Consulting
Walvis Bay, NAMIBIA

Philip Fagone
Philip Fagone, Attorney at Law
Belmont, CA USA

Andor Ginder
Gaborone, BOTSWANA

Mario Guimaraes
Conduril S. A.
Maputo, MOZAMBIQUE

John T. Jozwick, Esq.
Rider Levett Bucknall Ltd.
Phoenix, AZ USA

Ulrich Juenemann
Hochtief Aktiengesellschaft
Essen, GERMANY

Davis Langdon, LLP
Alastair Collins
London, ENGLAND

Michelle M. Leetham
Bechtel Corporation
San Francisco, CA USA

Sean McManamon
Sant Cugat Del Valles, SPAIN

Henry M. Musonda
Kiran & Musonda Assoc.
Ndola, ZAMBIA

Gregorio S. Navarro
Punongbayan & Araullo
Makati City, Metro Manila
PHILIPPINES

Richard Nelson
Nevada DOT
Carson City, NV USA

Patrizia Palmitessa-Savric
Gaborone, BOTSWANA

Angelo Perrone
Rome, ITALY

David Plaister
Plaister Consultancy Group Pty Ltd.
Sydney, NSW AUSTRALIA

Peter Roberts
Leeds, UK

Bert K. Robinson
Law Offices of Bert K. Robinson
Baton Rouge, LA USA

Daniel Rowe
Jackson Rowe Associates
Crowborough, E. Sussex UK

Gary Selmi
Nevada DOT
Carson City, NV USA

Richard Touroude
Vinci Construction Grands Projets
Rueil-Malmaison Cedex, FRANCEL]




(continued from page 1)

“multi-contracting.” With so many prime
contractors in the mix, no single main con-
tractor or consortium will be responsible —
and accountable — for the entire project, so
a lack of coordination by the project owner
can lead to delays and excessive cost.

Therefore, what keeps the “project
flywheel spinning”?

We think that Effective Team Interaction,
ensured by melding proven and time-tested
Dispute Board processes with innovative
Shared Relationship & Risk (Attitude)
Management Services, can properly take
care of mutual alliance obligations and
effective interface management.

(B) RECENT DISPUTE PREVEN-
TION AND RESOLUTION RE-
LATED OFFSHORE ACTIVITIES

To better understand the offshore wind
industry’s need for cost effective, real-
time, relationship preserving and out-of-
court conflict management processes, I was
awarded three contracts to conduct feasibil-
ity studies: first one in 2001 (German
EVU/utility), second one in 2005 (German
project management service provider), and
the third and rather comprehensive study,
inclusive of some initial marketing activi-
ties, in 2006 and 2007 (CEDR Solve,
London).

Back in May 2005, Volker Jurowich,
delegated by Larry Delmore, the DRBF’s
executive director, joined me in making a
presentation on DB-processes to members
of the Offshore Finance Circle, Hamburg,
Germany. Volker also represented the
DRBF during the Hamburg Offshore Dia-
logue (Mediation and Project Mediation —
helping to keep projects on track, March
2007). This dialogue, hosted by the Wind
Energy division of Germanischer Lloyd
Industrial Services GmbH, attracted some
40 top-notch managers and stakeholders
from the industry. Over the years and in
the course of these recurring studies, I met
and did interviews with a significant num-
ber of project participants and affected
offshore stakeholders.

Preparing me for offshore wind activities are
my years in and around the oil / steam / gas
power business (since 1989), mainly being
employed with ABB and Alstom Power Gen-
eration (Switzerland), as well as my years
with the Atomic Energy Board, South Africa
(1967 to 1974) employed as a Principal De-
signer. My “ADR-career” started in 1994
when I participated in the landmark DART-
conference in Lexington, Kentucky, then as a
member of the CIB Working Commission
Construction Conflict: Management and
Resolution, Rotterdam, The Netherlands.

(C) WHAT IS ALREADY UP AND
RUNNING?

DRBEF’s contribution to the fledgling off-
shore wind farm industry

A working commission for Best-practice
DB-processes for Offshore Wind Power Pro-
Jects under a multi contracting project deliv-
ery method was launched by the DRBF
Executive Committee at the end of January
2008. Members of this working commission
presently are Guenther Raberger (CH), Nigel
Lowe (UK) and Kerry Lawrence (USA).

At the end of 2007, the Energy Technologies
Institute and the Carbon Trust (UK) have
joined forces and announced plans for an
ambitious initiative to cut the costs of off-
shore wind power and accelerate its deploy-
ment around the UK. During February 2008,
the DRBF expressed an interest in participat-
ing in this initiative.

(D) WHAT RESEARCH FINDINGS DID
WE CONSIDER RELEVANT?

The dynamic nature of a relationship is of
relevance to offshore wind farm projects?

There are two problems with a deal orien-
tation." The first is the practical difficulty
of crafting, interpreting, and enforcing a
legal agreement across multiple legal and
governmental jurisdictions. The other
more significant problem is the dynamic
nature of the (offshore project) world. A
deal orientation is essentially static in
nature, while a relationship orientation is

10



dynamic in nature. For both these reasons,
working on developing a solid, mutually
beneficial relationship is a better approach
to a dynamic project environment than trying
to craft a series of ‘air-tight’ agreements re-
flecting interests at a single static point in
time.

Avoidance of surprises! Maintain the
project owner’s/banker’s comfort level
and build cooperation.’

To be comfortable with the essential infor-
mation (effective formal and informal com-
munication) during the entire course of a
project, the project owner, and consequently
the bankers, want to feel confident that the
contractors’ project managers have ensured
at least that:

e the end deliverable will meet their func-
tional requirements, also ensuring that
changes found necessary are adequately
considered

e the right project process is being
followed to successfully deliver the
required end deliverables in the optimum
way, and generate the expected benefits

e the project will meet the required qual-
ity, budget and schedule requirements

e the project manager is behaving in a pro-
fessional and trustworthy manner, and

e appropriate control mechanisms are
in place to achieve the above!

Effective communication® is essential to
the project owner’s comfort level.

The project owner in a multi contracting set
up favors a communication structure that
gives him information about what the project
manager is doing, that their objectives are
aligned, and that the project owner’s own
objectives will be successfully delivered.
The project owner needs information to be
comfortable that any residual loss will be
small (agency dilemma: people will not act
in the interest of others to the exclusion of
their own preferences). It is therefore in the
project manager’s interest to provide the
project owner with relevant information to
keep the project owner comfortable and com-
mitted to the project.

However, there is reciprocity! For some time
people have said the project owner should
empower the project managers and strive to
have a cooperative working relationship with
them. There is quantitative evidence that this
is true. Unfortunately, many project owners
continue to impose high level of structure
and a culture of conflict on projects.

Effective Communication can help build
trust on a project, and, conversely, a
breakdown in communication can lead to
a breakdown in trust.*

J. R. Turner and R. Miiller have reinforced
the requirement for project owners to stay
actively involved in their projects, and also
identified trust and interest as communica-
tion-based elements with a positive impact
on the project. The implementation of these
findings in the day-to-day work in projects is
a shared responsibility of project owners
and project managers, as trust and interest
are both built and maintained through appro-
priate balance in formal (analytical data) and
informal (verbal) communication between
the parties.

(E) WHAT QUESTIONS DID WE ASK
OURSELVES TO DESIGN AN
OFFSHORE-APPROPRIATE DB-
PROCESS?

To begin with, we did not expect that the
future necessarily will follow the pattern of
the past, but that we would first need to un-
derstand some of the perceived needs of the
offshore industry. Thus, we tentatively asked
ourselves:

e  What DB-set up will assist in catering
for the needs of one project owner, man-
aging multiple interfaces with up to five
main contractors and possibly, say, five
subcontractors, as will be the norm in a
multi-contracting set up?

e  What DB-set up will assist in balancing
the need for formal (topic) and informal
(relationship) communication?

e What DB-set up will assist in fostering a
dynamic and constructive relationship
among all project participants?

(continued on page 12)
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(continued from page 11)

e What DB-set up will assist in unleash-
ing and sharing the combined compe-
tence of all the project teams?

e What DB-set up will assist in enabling
effective team interaction, thus avoid-
ing breakdown in human interaction
and communication. Therefore, what
DB-set up will ensure a “fluent human
interaction™?

e What DB-set up will assist in sustain-
ing dialogue that produces higher-
quality collective thinking, assuming
that creativity flows from constructive
relationships?

e What DB-set up will assist in “at
source reduction” — eliminating prob-
lems by redesigning traditional core
processes?

e  What DB-set up will assist in enabling
people to work together in a highly
coordinated and creative fashion, with-
out the need for constant heavy-handed
external controls? Relying that from
shared meaning, shared action arises!

e  What DB-set up will assist in getting
the entire project system into “one
room” - creating an ongoing real-time
consulting process that represents the
key stake-holders?

e What DB-set up will assist in “human
condition/relationship monitoring for
early damage detection” (Just as a
CMS finds errors in the operation
phase, the DB can detect areas for po-
tential conflict in the early stages of the
project - DBs as a human Conditioning
Monitoring System!

e  What DB-set up will assist in promot-
ing an ongoing dialogue instead of just
promoting a resolution of disputes?
Most people are trained to either avoid
dealing with potential disputes until
they grow to be unavoidable, or to be
adversarial at the outset? Most disputes
break down the underlying relation-
ship, because no one is addressing the
real core issues of the relationship.

(F) BEGINNINGS ARE ALWAYS
MESSY (John Galsworthy)

In the DRBF Forum, May 2005, Peter
Chapman observed “what is quite evident
... is that one size (of DB) does not fit all

and the DRBF needs to approach the pro-
motion and development of dispute boards
with a flexible, pragmatic and open mind.”
As to offshore wind power, what needs to
be accomplished is to create a new DB
process, one that does not render moot
time-proven Dispute Board processes, but
enlarges upon it, adapting traditional DBs
to the needs of the Offshore Wind Power
industry.

We envisage the following short-term and

long-term development:

e Traditional DBs and ad-hoc and
contractual mediation (any time soon)

e Innovative Dispute Management
Board hybrids, inclusive of elements
of Relationship and Risk (Attitude)
Management — next step in the off-
shore DB innovation.

Why should the DRBF take an interest
in this fledgling offshore wind power
market?

The size of the market is substantial and it
can be assumed that “crisis management”
in project execution will be the norm,
rather than the exception! Golfer Gary
Player noticed “The harder I practice, the
luckier I get.” If we assist in discovering
and tackling the roots of “bad luck,” help-
ing to implement innovative yet robust off-
shore DB processes, we surely can reduce
the frequency and severity of “bad luck.”

We have the tools, we have the talent
(Ghostbusters revisited)

Reducing the frequency and severity of
“bad luck” is what will be expected from
professional Dispute Management provid-
ers — and the DRBF is highly qualified to
develop, industry-test and market such
services. The market no doubt has a need
and is ready for it. O

1 Griffin & Daggatt, The Global Negotiator

2 “Project Communication and Emotion,” by
Prof. J R.Turner and Dr. R. Miller

3 “Project Communication and Emotion,” by
Prof. J R.Turner and Dr. R. Miiller

4 “Project Communication and Emotion,” by
Prof. J R.Turner and Dr. R. Miiller

5 ICLR 2006, Optimising Contracting for Alliances
in Infrastructure Projects, M. van den Berg & Y.P.
Kamminga, p 61

About the Author:
Guenther Raberger is a
commercial engineer,
contract and claims
consultant, conflict
engagement practitioner,
CEDR registered media-
tor, and is on the CEDR
Solve Panel of Commer-
cial Mediators. He can be
reached by email at
info@rabergerconsulting.com

12



Regional Conferences Address Local
Issues and Training Workshops

DRBF Northeast Regional Conference
May 14, 2008
Waltham (Boston), MA

The Dispute Resolution Board Foundation is pleased to present the first Northeast
Regional Conference: “Brave New World for ADR? The 2007 AIA Form A201 and
the 2007 AGC/Consensus Documents.” The program is packed with information
about the practical application of these newest ADR tools, balanced with personal
insight from owners and legal professionals who have first-hand experience. The
lunch session will include construction ADR success stories from projects in New
England. The afternoon program is the popular “DRBF Administration and
Practice” training workshop.

DRBF Northwest Regional Conference
May 22, 2008
Seattle, Washington

Join the DRBF in Seattle, Washington for an overview of the Dispute Review Board
process in the Pacific Northwest, a roundtable discussion from the User’s perspec-
tive, and an afternoon training workshop on “How to Prepare Position Papers and
Present Your Issues to a DRB in a Formal Hearing.”

New Registration Options in 2008

Expanded website and secure online payment
processing streamline process for attendees

The DRBF has upgraded the registration process for all conferences and training
workshops with the implementation of a new system for promoting events and
processing registrations. The system features an interactive web site easily accessed
through email invitations or a link off the DRBF web site. Once on the site, poten-
tial attendees can view all conference details and register. Credit card processing is
handled through a secure PayPal transaction. Questions? Contact Ann McGough at
amcgough@drb.org.

Visit the Meetings & Conferences
page on www.drb.org for details!
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The DRB Landscape in Ethiopia

~ Country Rep:
i~ Michael Gunta Gugala

- The concept of Dispute Review
Board or Expert (DB) was first
introduced into Ethiopia after
the year 1998 through the FIDIC 4th —
based World Bank Standard Bidding Docu-
ments designed for the procurement of
works contracts. Although several contracts
awarded for the construction or rehabilita-
tion of roads incorporated provisions for the
establishment and use of DBs to prevent
construction disputes from exploding into
arbitration, most of the contracts had been
implemented without DBs having been ap-
pointed. Owing to the fact that there was no
previous project in the country on which
DB technique was tested as an effective and
practical method of dispute avoidance/
resolution, courage was needed to start im-
plementing DB clauses.

Several infrastructure projects financed by
The World Bank — roads, power projects,
water development projects, etc - were con-
tracted out with express undertakings by the
contractor and the employer to establish and
utilize the services of DBs. But, it was only
the Ethiopian Roads Authority that took the
lead in translating the DB clause into action
by carefully identifying and appointing Dis-
pute Review Experts from amongst highly
reputed professionals around the world. In
the majority of cases however, DBs were
appointed very late in the contract program
or even after the completion of the contract,
for the only purpose of resolving disputes.

Appointing DBs without facing any dispute
was taken as savings on projects progress-
ing without disputes. Given that existing
experience was only to incur costs on arbi-
tration or litigation either to institute or de-
fend an existing dispute, a decision to util-
ize the services of DB without any immi-
nent dispute was a challenge to any chief
executive of a public agency. Since DBs
are to prevent potential disputes that may or

may not arise, several contractors and
employers opted to wait and see if a dispute
actually arises, and, if it does, to refer it to
DBs.

As long as there is no body (World Bank, or
government) who questions why DB
clauses are not implemented, the contract-
ing parties have greatly relaxed to enforce
DB clauses. Reluctance to launch DBs
from the earliest stage of contract imple-
mentation has suppressed the noble mission
of DBs to join a project from its commence-
ment, to regularly conduct site visits so as
to be acquainted with fresh information on
progress of and impediments to the works,
and to promptly act upon any dispute that
may arise before it explodes into arbitration.

The first disputes referred to DRE in Ethio-
pia had arisen from the three contracts (lots)
of the Awash-Hirna-Qulubi-Dengego-
Harar-Diredawa Road Rehabilitation Pro-
ject located in Eastern Ethiopia, wherein the
employer was the Ethiopian Roads Author-
ity and the contractor was China Road and
Building Corporation. After detail review
of these three references, which were sepa-
rately made, disputes arisen only from one
contract (Awash-Hirna Lot) were accorded
a full hearing, following which the DRE
made a successful recommendation that was
accepted by both contracting parties.
Though the parties did not enforce the
DRE’s recommendation as it stands, they
did enforce after having converted it into
amicable settlement. Whatever final form it
took, the purpose of DB was achieved on
this project. The DRE’s recommendation in
relation to Awash-Hirna Lot had far reach-
ing consequences that transcended beyond
the reference made in relation to one par-
ticular contract, because such recommenda-
tion became the basis for amicable settle-
ment of the disputes arisen from the other
two contracts of the same project.

A recent reference to DRE was made in
relation to disputes arisen from Addis —
Ambo Road Rehabilitation Project located
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in western Ethiopia. The outcome of this
reference is yet to be seen.

So far, I am not aware of any challenges
made in arbitration or court against DRE’s
recommendation. But, the Ethiopian context
of dispute resolution remains greatly influ-
enced by litigation, which is still the most
dominant method, followed by arbitration.
Litigation is seen as the most effective and
reliable, as it uses the forces of a State court
that decides and enforces its judgment. The
fact that both litigation and arbitration are
initiated only for an existing dispute led
most disputants to question the justification
of incurring costs on a dispute that may or
may not arise. Similar position was taken
under Article 2 of the General Condition of
Contract issued by the Public Procurement
Agency (established January 1, 2006)
wherein a contractor is entitled to refer a
dispute to adjudication, if he believed that
an engineer decided outside his authority or
incorrectly.

Added to lack of liability attached for
failing to constitute DB at an early stage of
contract implementation, and the considera-
tions of potential savings that may result
from avoiding expenditures on disputes that
might never arise, have obscured the under-
lying benefit of DBs in avoiding construc-
tion disputes in Ethiopia. This background
remains a big challenge to take a crucial
decision by constituting DBs at the right
time.

About the Author:

Ethiopian Michael Gunta is a construction
lawyer who is currently a member and a
Country Representative of the Dispute
Resolution Board Foundation. He is also on
the DRBF’s Provisional President’s List.

Michael Gunta graduated with LLB, Addis
Ababa University 1791, MSC Degree, Con-
struction Law, University of Wolverhamp-
ton, UK, Faculty of Engineering & the Built
Environment 1999; attended Development
Lawyers’ Course at International Develop-
ment Law Institute, Rome, Italy, Interna-
tional Project Procurement Course at Inter-
national Development Law Institute,

Washington, DC, International Commercial
Arbitration, International Law Institute,
Kampala, Uganda and several workshops in
adjudication, mediation and arbitration.

Mr. Gunta worked for over 25 years for
Government, contractors and consulting
engineers. Positions held include Head of
Legal and Protection of Rights of Road
Division in the Ethiopian Roads Authority,
legal adviser at the former Ministry of Con-
struction, general counsel for construction
companies, claims expert, arbitrator, advo-
cate and party counsel in construction arbi-
tration and litigation. He can be reached by
email at migunta@ethionet.et.[]

Would you like to be a
Country

Representative
for the DRBF?

Help give the DRBF a voice in your
country by becoming a Country
Representative. You may be called
upon to act as a spokesperson, and
should be interested in raising the
profile of DRBs and increasing
membership. You may also be
asked to help organize DRBF
events within the country you
represent.

To qualify, you must be a member
of the DRBF and live in the country
you represent (you need not be a
national). Terms of Reference are
available on request.

If interested, contact the DRBF
office today:
Phone: 206-878-3336
Fax: 206-878-3338
Email: home@drb.org
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Training Programs Expand

Recent workshops in Abu Dhabi, Tunis and
Washington, DC spread message of Dispute Boards

African Development Bank

In the course of his efforts to arrange the
program for the 2008 DRBF International
Conference in South Africa, Conference
Organizer Dick Appuhn was in touch
with Dr. Ahmed Benbarka, Head of Pro-
curement of the African Development
Bank (AfDB). Dr. Benbarka agreed to be
a speaker at the conference. From the
discussions emerged an invitation to the
DRBEF to present an in-house training
course on Dispute Boards under the
MDB Harmonised Conditions of Con-
tract for Construction for key members of
AfDB’s staff at its Tunis headquarters.

The training course was presented on 13
March, with Dr. Benbarka presiding, and
24 other key staff attended from various
departments of the bank, including Pro-
jects, Training, Legal, and of course Pro-
curement. The training was delivered in
English in the morning, and in French in
the afternoon. Both sessions enjoyed ob-
vious interest and many questions, fol-
lowed by extended discussions, because
attendees were aware that use of Dispute
Boards on all of their contracts will be
mandatory in the future, and most of

the attendees were not acquainted with
Dispute Boards. The text of the DRBF
presentation was provided to the bank
in electronic format for future distribu-
tion to other staff members and where
desired, to bank borrowers or aid re-
cipients. Co-presenters were Jim
Perry, Country Representative for
France, and Gordon Jaynes.

Abu Dhabi

In November 2007, a two-day work-
shop was organized by European Con-
struction Ventures Ltd. (ECV) and co-
sponsored by the DRBF and FIDIC.
Held at The Club, Abu Dhabi, the
workshop was entitled “The Responsi-
bilities and Duties of Dispute Adjudi-
cation Boards under FIDIC (1999 Edi-
tion) and The 2007 Abu Dhabi Govern-
ment Conditions of Contract.” The two
tutors for the workshop were DRBF
members David Heslett and Brian Tot-
terdill. The workshop was attended by
35 delegates mainly from the United
Arab Emirates but also from other
countries in the Middle East and
Europe.

g _:a

Workshop participants at the Abu Dhabi training sess

ion November 21-22, 2007.
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A Forum at The World Bank

Thanks to DRBF Board Member Bernard
Becq, Head of Procurement Policy for
The World Bank, the DRBF was invited
to participate in the program for The
World Bank’s “Fiduciary Forum.” This
Forum is a biennial event, organized by
two of the Bank’s groups -- Procurement
and Financial Management. Bank staff
from its offices throughout the world at-
tend. The Bank also invites other Multi-
lateral Development Banks to send mem-
bers of their staff to attend. The aim of
the Fiduciary Forum is to improve pro-
curement policies and practices and to
improve financial management.

It is a week-long event and this year
some 500 people attended. The venue
this year was the National Conference
Center, which is nestled in the beautiful
wooded countryside of Leesburg, Vir-
ginia, USA, outside Washington, D.C.
Among the sessions held was one about
“Dispute Resolution under Works Con-
tracts” which focused on the use of Dis-
pute Boards.

Under Multilateral Development Banks
(MDB) harmonization efforts pursuant to
their Rome Declaration, the “MDB Har-
monised Edition” of FIDIC’s 1999 Con-
ditions of Contract for Construction now
has been adopted by all of the MDBs.
The result is that all contracts with any
future financing from any of those banks
will require the use of a Dispute Board of
either one or three persons. This is ex-
pected to cause a dramatic increase in the
number of Dispute Boards in use in de-
veloping countries. It has become urgent
that MDB staff, including those of The
World Bank, as well as the staff of their
borrowers understand what is required
for the successful operation of Dispute

Boards. Many of The World Bank’s staff

have no experience with Dispute Boards,
which is what prompted Bernard to

arrange for the DRBF session at the Fidu-
ciary Forum.

The presentation to the Fiduciary Forum
on 28 March was well attended and well
received, with extended discussion after
the presentation. Bernard Becq led the
session, assisted by a presentation of his
Co-Chair of the DRBF Committee for
Liaison with The World Bank, Gordon
Jaynes; fellow member of that commit-
tee, Marianne Ramey, assisted in the
preparation of the PowerPoint portion of
his presentation. O

DRB Process Update
Workshop to be
Offered at North

American Tunneling

Conference

The DRBF is presenting an update
workshop as part of the course offerings
available at the 2008 North American
Tunneling Conference.

Led by former DRBF President Pete
Douglass, the workshop will focus on
recent updates in the DRB process with
emphasis on the DRBF Practices and
Procedures Manual. In addition, the
program will cover how the DRB process
differs from other ADR methods in the
ability to facilitate dispute avoidance
rather than just dispute resolution.

Presented by the Society for Mining,
Metallurgy & Exploration (SME), the
conference runs June 9-11, 2008 at the
Hyatt Regency in San
Francisco, California. For
more information, visit the
SME web site at
wWww.smenet.org.

AN =
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Dispute Board Presentation Sets the
Stage for Expansion in Romania

By Alina Oprea

In August 2007, in the DRBF Forum News-
letter, I was telling you about a wonderful
experience six people from Romania
(Bogdan Oprea, Alina Valentina Oprea,
Emilian Traista, Florin Niculescu, Cristian
Becheru, Radu Baruta) had by being the pu-
pils of Mr. Gwyn Owen in the Mentoring
Pilot Program, and being trained, this way, in
contracts rules and relationships, claims, dis-
pute resolution...

After the formal ending of the program, the
pupils remained found of this domain and
continued and improved their activity in the
field. And something that every mentor
dreams is happening: the pupils started to
train people in what they’ve learned!

In December 2007, a document I wrote,
called “About DAB and DRB,” circulated in
all departments of Romanian National Com-
pany of Motorways and National Roads
(RNCMNR) — the main employer in con-
struction contracts in Romania. The paper
was about why and how to use Dispute
Boards in preventing and solving disputes in
construction contracts.

On 25 January 2008, Bogdan Oprea joined
the initiative and we both made a presenta-
tion - initially designed for one hour — for all
people from RNCMNR interested in this
field. About 30 people attended the confer-
ence, and, even though it was held after
working hours, the programmed duration was
exceeded, so that after two and a half hours
we were still answering the attendee’s ques-
tions.

Finally, they let us leave the room expressing
their desire to have more such conferences
and meetings about FIDIC conditions of con-
tracts, claims, disputes and elegant contrac-
tual relationships.

In February 2008, another challenge: more

and more people needed FIDIC training in
the Romanian language, as FIDIC Condi-
tions of Contract will soon become the offi-
cial conditions of contracts in the Romanian
construction industry. The Association of
Consultant Engineers from Romania was
asked to organize training under the um-
brella of FIDIC and EFCA and, again, pu-
pils of Mr. Gwyn Owen, already known as
connoisseurs in the field, were asked to do
the training. The registrations started, but in
3-4 days a second and a third training course
were to be organized in a big hurry since the
people avid for such guidance were disap-
pointed when the program was full.

On 27 and 28 March 2008, Bogdan Oprea,
Emilian Traista and Alina Valentina Oprea
faced 50 Romanians, from all kinds of ac-
tors in construction contracts, eager to find
what FIDIC is about and how to use Dispute
Boards in the Romanian construction indus-
try: Bogdan and Emilian as lecturers, and
having experience in using FIDIC from the
engineer’s side since 1997 - 1998, and | as
DRBF Country Representative and having
experience in using FIDIC since 1998 and
Dispute Boards since 2004 in Romanian
National Company of Motorways and Na-
tional Roads.

The trainers were a little nervous at the
beginning, but then, seeing the interest of
the attendees and their willingness to find
and understand more and more about the
rules to be followed when implementing a
construction contract, they forgot about
worries and transmitted their knowledge to
the attendees.

Emilian Traista presented the evolution of
FIDIC conditions of contract, made com-
pared the various FIDIC books, and exposed
the recommendations for using them ac-
cording to the nature and size of the con-
tract. Also, he presented clauses 8 to 14
from FIDIC 1999 Red Book.
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Bogdan Oprea assumed and presented the
clauses 1 to 7 and 15 to 20 and procedures
for DABs as described by FIDIC.

In my capacity of DRBF Country Represen-
tative for Romania, [ was the messenger and
the voice promoting the use of Dispute
Boards. Taking advantage of my experience
in RNCMNR and with the Dispute Boards, |
presented, apart from the FIDIC theory ex-
posed by Bogdan, the practical way of work-
ing with Dispute Boards - in general, and in
Romania in particular, as well as the rules to
be observed, how the procurement of a DAB
is to be done in Romanian law context, how
to utilize and better use the DAB, etc... A lot
of useful things learned during the mentoring
we had with Mr. Gwyn Owen, from working
with the Dispute Boards, things found from
training courses, from DAB decisions and
from the practical experience of using Dis-
pute Boards as RNCMNR’s employee.

Of course, we avoid giving names of compa-
nies/projects that could breach confidentiality
or bother someone. I only mention
RNCMNR’s name when talking about proce-
dures of working with Dispute Boards when
the attendees expressed their concern about
the practical way to procure, implement,
work with and pay the Dispute Boards in
Romania. I’ve done this in order to demon-
strate that it is possible.

The participants were very satisfied with the
training and I felt that a lot of their wonder-
ings and fears regarding using both the
FIDIC conditions of contract and Dispute
Boards were blown up. They expressed their
desire that more of their colleagues (they
were from contractors, beneficiaries, consult-
ing engineers, etc.) attend this kind of
courses, because they’ve learned a lot. The
attendees were enthusiastic about the things
found and about the way these things were
explained, with the presenters professionally
answering their questions, giving examples
and completing each other like a team. The
attendees showed their interest especially
about how to choose between the forms of
FIDIC conditions of contract, about paying
the works according to FIDIC, and about
using and paying for Dispute Boards.

The atmosphere was animated, a lot of ques-
tions were asked and when the participants
were hesitating to ask, or when one the pre-
senters felt that something of interest is to be
said, he or she was asking questions, raising
the ball to the other two — firstly, the asked
presenter was frightened of a possible diffi-
cult question, but, then, all liked the method
and the attendees were encouraged to ask the
clarifications they were needing.

Indeed, this training, explaining and promot-
ing both FIDIC and Dispute Boards was ex-

tremely useful for the attendees, is useful for
people involved in construction industry, in

general, and in the Romanian one especially,
where huge amount of projects are to be de-

veloped in the next period using FIDIC con-
ditions of contract.

The representatives of the organizer (The
Association of Consultant Engineers from
Romania) were surprised about the number
of delegates and about the interest shown on
this training course, and promised to the at-
tendees to arrange for at least one such train-
ing session each month.

The presenters and the delegates enjoyed the
training days and gained much knowledge
from the course materials, discussions and
from the presenters and attendees experience.
The presenters also benefited from what was
said in the conference room these two days,
as the best form of learning is teaching (as
our mentor said to us). 0 Alina Oprea can be
reached at alina.oprea.v@gmail.com

o

Emilian Trasta, Alina Oprea, and Bogdan Oprea
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Training Workshop Calendar

The Dispute Resolution Board Foundation is offering training
in conjunction with the following conferences this year:

May 5-6, 2008 - Training Workshop
Follows International Conference on May 2-3
Cape Town, South Africa

May 14, 2008
Administration and Practice Workshop
In conjunction with the Northeast Regional Conference
Waltham (Boston), Massachusetts USA

May 22, 2008
How to Prepare Position Papers and Present Your
Issues to a DRB in a Formal Hearing
In conjunction with the Northwest Regional Conference
Seattle, Washington USA

October 2-3, 2008 - Training Workshops
In conjunction with Annual Meeting and Conference on October 4-5

Visit www.drb.org for details!
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