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Professor Doug Jones
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1. Introduction

Construction projects are traditionally bedevilled by disputes. These have their roots in a variety of unavoidable aspects of major projects that create a fertile soil for conflict. Particular contributory factors include the multitude of parties and large scale of the workforce involved, the complexity of technical specifications, as well as an exposure to risks outside the control of the parties such as weather induced delay.

Overlaying these foundations are the more 'discretionary' reasons for conflict. The attitudes and strategies adopted by the parties involved in major projects can aggravate the situation, planting the seeds for disputes and often bringing them to fruition. For example, the industry is permeated by an adversarial culture, where owners and contractors adopt an 'us-versus-them' mentality. This situation is perpetuated by construction contracts that place the interests of parties in fundamental opposition. The 'zero-sum' approach is structurally enshrined in many construction contracts as owners gain from lowest-cost completion, while contractors seek to maximise revenue and profits. Add to this the complications posed by sub-contractors and others further down the contractual chain and the potential for conflict increases exponentially.
In this context, adversarial dispute resolution techniques such as arbitration and litigation have been found wanting. The routine of parties pouring time and money into the defence of their respective contractual positions creates an undesirable state of affairs for all concerned. Where problems arise, they are dealt with by allocating blame, rather than through a collaborative search for solutions. Disputes are left unresolved until after the completion of the project and then submitted to full-scale binding arbitration or litigation. As differences of opinion are allowed to escalate from psychological disagreements to legal disputes, conflicts harden and become entrenched, fuelling the cost and difficulty of their resolution. 

The inefficiencies born out of resolving disputes in this manner have led to the search for new and innovative solutions. This paper will discuss a method that has proven to be useful and cost-effective not only for resolving live disputes as they arise, but also for avoiding them altogether. Dispute Boards (DB), and their several sub-species, have been recognised and used internationally as a uniquely efficient and effective method of reducing dispute costs in the construction industry.
The structure of the paper will take the following form. First, the paper considers the history and development of dispute boards in order to explain the various emanations of dispute board as they currently stand. Secondly, the paper looks at how Dispute Adjudication Board decisions can be enforced. Thirdly, the paper explains the utility of DBs as a tool of pre-emptive dispute avoidance, as opposed to dispute resolution via two recent case studies. Fourthly, it considers some practical aspects of utilising DBs. Finally, it briefly considers how DBs can co-exist with existing statutory schemes of adjudication. It is hoped that throughout, the paper will provide some insight into the use of DBs, and thereby contribute to the body of literature that recognises their enormous potential.
2. History and Development of Dispute Boards
Dispute Boards consist of a panel of neutral third-party experts that is assembled at the commencement of a project. The panel has a general mandate to assist the parties in resolving and avoiding disputes that may occur throughout the course of the project. The DB derives its jurisdiction from the contract of the parties.
Although the parties are contractually free to constitute the DB as they wish, the panel will usually consist of three panel members, one appointed by each party and the third chosen by the selected members to ensure neutrality. For smaller projects a single expert can be used to reduce costs. For construction projects, the board members should have experience in major construction projects with expertise in navigating the various technical or legal issues that tend to arise. It is common, and advisable, that DBs draw upon the skills of both lawyers and experienced industry professionals to deliver the most satisfactory results.

Dispute Board meetings will often be held on-site, and it is common for off-site executives from each party to be present at all DB meetings. This allows the panel to inspect the progress of the project and receive briefings from the parties, and ensures that important decisions can be made without delay. Importantly, the DB will perform these regular functions regardless of whether a dispute has actually arisen. Through ongoing contact, the DB is able to develop a familiarity and a close understanding of the parties and issues involved in the project throughout its lifetime.

The dispute resolution function of the DB is engaged where disagreements cannot be resolved through party negotiations. Where appropriate, a hearing may be conducted by the board. This will proceed in an informal manner, without adherence to the rules of evidence and with minimal reliance upon legal representation. The parties may submit position papers outlining their views to the DB for consideration prior to the hearing. During the hearing, the DB will undertake orderly questioning and facilitate discussions between parties. Once each party has presented its position, the DB will then meet in private to formulate its conclusions. Its existing familiarity with the project will enable it to deliver timely and appropriate recommendations to overcome conflicts in a speedy and efficient manner.

Within this broad framework, various emanations of DBs have emerged over time. This section traces the history of the DB back to its roots in the United States' construction industry, and considers how they have developed from there.
2.1 Dispute Review Boards

Dispute Boards were first used in the United States' construction industry. The first accepted use of a DB dates back to the construction of the Eisenhower Tunnel through Loveland Pass in Colorado, between 1975 and 1979.
 Since then, the overwhelming majority of DBs have been situated in US construction projects, but the concept has also been adopted in locations such as Canada,
 Australia,
 Mauritius,
 India,
 Ethiopia,
 China,
 and Hong Kong.

The first form of DB was known as a Dispute Review Board (DRB). DRBs are still in use today, and their primary distinguishing characteristic is that the DB's jurisdiction is limited to providing non-binding recommendations at the end of any dispute resolution process. Although DRB recommendations do not legally bind the parties to comply, mutual acceptance is considered to be facilitated by 'their confidence in the DRB, in its members' technical expertise, first-hand understanding of the project conditions and practical judgement, as well as by the parties' opportunity to be heard.'
 Therefore, while contracts may contain provisions to allow parties to submit disputes to arbitration if they are dissatisfied with a DRB recommendation, parties are unlikely to do so. As a result, DRBs can deliver greater finality than may be anticipated at first glance.

There are certain features, unique to the DRB concept, that make it suitable as an efficient means of dispute avoidance.

DRB hearings provide a less adversarial and more conversational option to parties. This has an important psychological influence upon parties as they are encouraged to interact directly with one another, and with the DRB, without relying upon legal representation. The curial rules of evidence do not apply to DRB meetings or hearings, marking an important contribution to the informality of proceedings. It is therefore unnecessary to prepare and present elaborate cases that require documentation beyond position papers submitted by each party, normal project records, and any other relevant background documents. This allows for a faster, less legalistic process that is more likely to preserve relationships. 

A standing DRB that operates throughout the lifetime of the project is familiar with its characteristics. Regular site visits and meetings allow for the early identification of issues and swift action to ventilate concerns and defuse conflict as it arises. By virtue of this process, the model represents a superior option to arbitral tribunals that are constituted as a retrospective response to a dispute that has already erupted. Furthermore, this proactive role extends to allow a DRB overseeing the project to influence the conduct of parties to minimise risks that certain actions and decisions will result in disputes. Through close contact with project supervisors at the coal-face, DRB members can use their legal and technical expertise to guide parties along a more harmonious path. This ongoing neutral oversight is invaluable in preserving relationships and achieving best-for-project outcomes.

A trend in DRB contracting has been to include 'without prejudice' clauses that relate to communications involving the DRB. By removing the anxiety that submissions made to a DRB may be later used against them in litigation or arbitration, parties feel at greater liberty to explore options in open discussion. This contributes to a more co-operative approach to resolving issues during the course of a project and is an important feature in removing an 'us-versus-them' mentality in favour of more amicable party relations. 

Of course, despite all reasonable precautions, there will be occasions where disputes are unavoidable. Where this is the case, DRBs shift to their secondary responsibility of dispute resolution. As a result of their ongoing familiarity with the project, they are able to recommend solutions to conflicts quickly before the parties become set in their positions and ill-will undermines the existing commercial relationship. This 'on-the-run' dispute resolution procedure maximises the potential for disputes to be resolved in their early stages while the project is still in progress. A timely and efficient approach stops attitudes from hardening and disputes from escalating to the point where their resolution is postponed to full-blown arbitration or litigation after the project is complete. The cost-savings achieved by nipping disputes in the bud are potentially significant and are clearly beneficial for all parties involved.

DRBs have had enormous success in the United States. The statistical track record shows that they are a very effective means of dispute resolution in construction projects. As reported, 1,373 US construction projects utilised a DRB in the period from 1975 to 2007. Of these projects:

· 51% had all disputes resolved at the site, without need to resort to a formal DRB hearing;

· 49% required a DRB hearing; but

· 97% were settled by the parties without ever needing to resort to a formal method of resolution such as arbitration.

Worldwide, there have been 1,434 recorded DRBs between 1975 and 2007. Of the 1,860 disputes heard, 1,718 were resolved. Only 52 progressed to other dispute resolution methods. Again, this is a 92% rate of success.
 

These high rates of successful resolution demonstrates the unique and remarkable effectiveness of DRBs in construction projects throughout the world. Industry experts consider that similar levels of effectiveness are unattainable with arbitration or litigation, or with the various ADR options.

2.2 Dispute Adjudication Boards

Following the success of DBs, particularly in the United States, the International Federation of Consulting Engineers (FIDIC) adopted the idea for use in their standard form construction contracts. FIDIC developed the DRB concept further, with the introduction in its 1995 Orange Book of the concept of the Dispute Adjudication Board (DAB). A DAB is similar to a DRB, with the exception that a DAB's determination is binding on the parties. Instead of issuing non-binding recommendations, a DAB issues interim decisions that are binding on the parties as a term of the contract, unless and until overturned by a formal dispute process such as arbitration or litigation. A successful party that seeks to enforce a decision of a DAB must rely on further dispute resolution procedures outlined in the contract or, failing a sophisticated contractual dispute resolution regime, an action for breach of contract.

Despite certain similarities, DABs should not be confused with arbitral tribunals. DABs are a form of expert determination, an ADR concept quite distinct from arbitration. Adjudication involves each expert relying upon his or her own skills, experience and enquiries to reach a decision on a dispute. While this may include the consideration of submissions from parties, this is not an essential feature of the process. Arbitral tribunals, by contrast, act judicially and must have an evidentiary basis for their decisions. Where an arbitral tribunal relies upon its own expertise without inviting submissions from the parties this may provide grounds for an award to be set aside. DABs also differ from arbitration in that they are not supported by a statutory scheme of enforcement.
 They are entirely a creature of contract and, as previously mentioned, their decisions are enforceable as a term of the contract. Some contracts provide for a special dispute resolution procedure that will apply if a DAB decision is not complied with. For example, cl 20.7 of the FIDIC Red Book provides that if a DAB decision is not disputed within the required timeframe and is not complied with, then the failure to comply with the DAB decision can be referred to arbitration. As an arbitral award can be enforced more easily than a contractual breach, this process enhances the enforceability of DAB decisions. The enforceability of DAB decisions is discussed further below.
Since their introduction in the 1995 FIDIC Orange Book, DAB procedures have been provided for in each of the FIDIC standard-form construction contracts:

· Conditions of Contract for Construction (clause 20);
· Conditions of Contract for Plant and Design-Build (clause 20);

· Conditions of Contract for EPC/Turnkey Projects (clause 20).

These clauses allow for a DAB to be appointed by agreement between the contractor and owner to provide an interim binding expert determination. Either party may issue a formal notice of dispute to the DAB. From this point, the DAB has 84 days to investigate, conduct hearings and provide a decision. Once a decision is rendered, either party may, within 28 days of receiving the decision, give notice of dissatisfaction to the other party. This notice may also be given if the DAB fails to provide a decision within a specified period of 84 days (or within a period otherwise approved by the parties). If no notice is served, the decision becomes final and binding. However, if a notice is served, the parties have 56 days to settle the dispute, after which time it may be submitted to arbitration. The contracts also outline the obligations of the member/s of the DAB (usually one, or three), the owner and the contractor as well as the procedural rules to apply to the DAB.
The adjudication of construction disputes is common in many jurisdictions that have established specific statutory adjudication regimes, such as Australia, New Zealand, Singapore, Malaysia, Ireland and the United Kingdom. In these jurisdictions, however, it is important to distinguish between two different types of adjudication. The first type is the contractual DAB which derives its jurisdiction from the agreement of the parties. The second type is statutory adjudication which exists under a specific regime.
 An adjudicator appointed under these statutory regimes is vested with statutory jurisdiction and makes a binding decision on the dispute. This is an important distinction, as while these statutory regimes provide a tailored process to enforce the adjudicator's decision, these processes are not always available to DABs (or any other adjudicatory process) established under contract.

2.3 The ICC Dispute Board Rules and Combined Dispute Boards

In 2004, the International Chamber of Commerce (ICC) took the DB outside of the realm of the construction industry with the introduction of the ICC Dispute Board Rules.
 The ICC rules are industry-agnostic, and can be applied to any long-term project for which a DB is appropriate. This represents a significant shift in the use of DBs. What was once exclusively a feature of the US domestic construction industry expanded to the international construction sphere with the FIDIC forms of contract, only to outgrow the construction industry in this latest development.
As well as recognising the potential for DBs to be used outside of the construction industry, the ICC Dispute Board Rules introduced a new category of DB: the Combined Dispute Board (CDB). CDBs occupy a middle ground between DABs and DRBs. As noted earlier, the key difference between DABs and DRBs is that the former makes binding determinations while the latter makes non-binding recommendations. CDBs may do both. While the default position for CDBs is that they make non-binding recommendations, a party is able to specifically request a binding decision. Unless the other party objects, the CDB must then comply with the request, and the decision will be binding upon the parties.

In the event of an objection to a request for a binding decision, the CDB must decide whether to make a decision or a recommendation and may take into account the following factors:

· whether, due to the urgency of the situation or other relevant considerations, a decision would facilitate the performance of the contract or prevent substantial loss or harm to any party;

· whether a decision would prevent disruption of the contract; and

· whether a decision is necessary to preserve evidence.
The ICC Dispute Board Centre provides a number of administrative services to parties, including appointing DB members, deciding upon challenges to DB members, and reviewing the form (as opposed to merits) of the DB's decisions (subject to the parties' agreement to the contrary).
2.4 The future of Dispute Boards

In October 2013, the Chartered Institute of Arbitrators (CIArb) released a consultation document seeking to commence drafting a set of commercial DB rules.
 Noting that the current DB rules have tended to focus on the construction industry, the consultation document sets out the goal of the CIArb 'to produce one set of international commercial DB rules that can be used on any medium- or long-term project, whether construction, IT, commercial or otherwise.'
 The first stage of the consultation has come to an end, with further developments on the horizon.
This development suggests that DBs are gaining traction outside the construction industry. Given the success of DBs within the construction industry, it stands to reason that other industries could stand to benefit from the use of DBs, particularly in medium-long term projects that share many of the difficulties faced by major construction projects. 
3. Enforcement of DAB decisions

The enforcement of DAB decisions is not always straightforward. At the most basic level, DAB decisions become contractually binding, and can thus be enforced through curial processes. This, however, is often an unsatisfactory method of enforcement, and can potentially undermine the DAB's role as a quick and efficient means of resolving disputes, particularly if the court re-opens the subject matter of the dispute that was referred to the DAB. Thus, a more efficient enforcement mechanism is desirable in order to ensure that the DAB's decisions can be effectively enforced without need for recourse to extended litigation.

One way in which this can be achieved is by enabling a DAB decision to be enforced as though it were an arbitral award. This would have the added benefit of ensuring that DAB decisions are enforceable internationally, due to the prevalence of the 1958 Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention). However, DAB decisions are not immediately enforceable as arbitral awards. In order for the New York Convention to apply to an award, the award must be the result of an arbitration under an arbitration agreement. There is no arbitration agreement involved in establishing a DAB, nor are the processes undertaken by the DAB arbitral in nature. There is a long line of authority distinguishing arbitration from other forms of dispute resolution such as expert determination. As stated by Lord Esher MR in 1886:

If it appears from the terms of the agreement by which a matter is submitted to a person's decision, that the intention of the parties was that he should hold an inquiry in the nature of a judicial inquiry, and hear the respective cases of the parties, and decide upon evidence laid before him, then the case is one of an arbitration. The intention in such cases is that there shall be a judicial inquiry worked out in a judicial manner. On the other hand, there are cases in which a person is appointed to ascertain some matter for the purpose of preventing differences from arising, not of settling them when they have arisen, and where the case is not one of arbitration but of a mere valuation. There may be cases of an intermediate kind, where, though a person is appointed to settle disputes that have arisen, still it is not intended that he shall be bound to hear evidence or arguments. In such cases it may be often difficult to say whether he is intended to be an arbitrator or to exercise some function other than that of an arbitrator. Such cases must be determined each according to its particular circumstances.
While the function of a DAB can be distinguished from that of an expert in an expert determination, it stands to reason that these principles can be applied in the context of DABs. In the case of the FIDIC Red Book, cl 20.4 explicitly provides that '[t]he DAB shall be deemed to be not acting as arbitrator(s).' Thus, in order to ensure that a DAB decision can be enforced with the ease of an arbitral award, the FIDIC contracts include a mechanism by which the DAB's decision can be referred to an arbitral tribunal and be enforced as an arbitral award.

Under the FIDIC contracts, the parties have 28 days after the DAB makes its decision to issue a Notice of Dissatisfaction if they are not satisfied with the outcome. Once a Notice of Dissatisfaction has been served, the parties must attempt to settle the dispute amicably. If amicable settlement is not possible within 56 days after the issue of the Notice of Dissatisfaction, arbitration may be commenced. If, however, neither party issues a Notice of Dissatisfaction within the 28 day time frame, the DAB's decision becomes final and binding. The way in which a DAB decision can be enforced will therefore depend on whether or not a Notice of Dissatisfaction has been served.

Where no Notice of Dissatisfaction has been served, enforcement is rather straightforward as the decision will become final and binding. Clause 20.7 of the Red Book provides that if a party fails to comply with a final and binding DAB decision, the failure itself can be referred to arbitration, without the need for the underlying dispute to be referred to arbitration or the need to attempt amicable settlement. Thus, where no Notice of Dissatisfaction has been issued, the parties may avail themselves of this expedited enforcement regime in cl 20.7, referring only the failure to comply with the DAB's decision to arbitration in order to have the DAB's decision enforced as an arbitral award.
The situation becomes complex where a Notice of Dissatisfaction has been served, because the DAB's decision at that point is not final in the sense that it may be modified by the arbitral tribunal. It is nonetheless generally accepted that a DAB decision has interim binding effect,
 and it is clear from the wording of cl 20.4 of the Red Book that parties are required to 'promptly' give effect to the decision.
 In other words, a party must still comply with the decision in the interim, despite issuing a Notice of Dissatisfaction. In this way, the notice does not affect the DAB decision's interim binding nature as an enforceable contractual obligation, so that in theory the works under the contract are not interrupted by a notice of dissatisfaction.

There is, however, a practical problem with the enforcement of such decisions that are the subject of a Notice of Dissatisfaction. Where a losing party issues a Notice of Dissatisfaction and that party refuses to comply with the DAB's decision, the winning party's options for enforcement are limited. This is because the wording of cl 20.7 clearly provides that its expedited enforcement regime is not available for DAB decisions that are binding but not final. As a result, in circumstances where the party that has issued the Notice of Dissatisfaction does not subsequently commence arbitral proceedings, it may become necessary for the other party, despite its willingness to accept the DAB's decision, to refer the dispute to arbitration, in order for the decision to be enforced.
This issue came to light in the well-known Singaporean case of CRW Joint Operation v PT Perusahaan Gas Negara (Persero)TBK.
 That case involved one party, PT Perusahaan Gas Negara (PGN), who had issued a Notice of Dissatisfaction against a DAB decision but had not commenced arbitration, and the other party, CRW Joint Operation (CRW), who sought immediate compliance with the decision. CRW referred PGN's failure to comply with the DAB's decision to arbitration under cl 20.6 of the Red Book, which provides that 'any dispute not settled amicably and in respect of which the DB's decision has not become final and binding shall be finally settled by arbitration.'
CRW, by referring the failure to comply with a DAB decision to arbitration, effectively attempted to rely on the expansive dispute resolution procedure in cl 20.6 to effect an expedited enforcement of the DAB decision in a similar manner to that envisaged in cl 20.7. The arbitral tribunal then gave effect to CRW's request without re-opening the underlying merits of the DAB decision, and issued the final award in the same terms as the DAB's decision. PGN appealed this decision to the Singapore High Court. 

The Singapore High Court found that the first sentence in cl 20.6 (quoted above) requires a dispute to be submitted to the DAB before it can be referred to arbitration.
 Further, the High Court found that it was not within the tribunal's power to enforce the DAB's decision without considering the merits of the underlying dispute.
 The High Court's decision was subsequently appealed to Singapore's Court of Appeal. The Court of Appeal dismissed the appeal, and thus upheld the High Court's decision to set aside the award. However, it did so on different grounds. 
The Court of Appeal did not adopt the High Court's reasoning insofar as the High Court had found that the failure to pay should have been referred to the DAB before it could be referred to arbitration under cl 20.6. As Seppälä notes, this seems to be a sensible approach given the conceptual difficulties in separating an underlying dispute from issues surrounding the enforcement of a decision relating to the underlying dispute.
 
The Court of Appeal did, however, uphold the High Court's finding that cl 20.6 and the arbitration's terms of reference required the tribunal to consider not only whether CRW was immediately entitled to payment, but also any other issues of fact or law that the tribunal deemed necessary to provide. It thus held that the tribunal did not have the power under cl 20.6 to make a final award without considering the merits of PGN's defence and of the DAB's decision 'as a whole'.
 The Court of Appeal found that the tribunal's approach of issuing a final award, though explicitly reserving PGN's right to 'commence an arbitration to seek to revise the [DAB's] decision', was not compatible with cl 20.6.
 The Court of Appeal interpreted cl 20.6 as requiring all disputes arising out of a single DAB decision to be consolidated and dealt with in a single arbitration.
 Accordingly, the court found that this observation is consistent with the 'plain phraseology' of cl 20.6, which:
'requires the parties' dispute in respect of any binding DAB decision which has yet to become final to be "finally settled by international arbitration". Sub-clause 20.6 clearly does not provide for separate proceedings to be brought by the parties before different arbitral panels even if each party is dissatisfied with the same DAB decision for different reasons.'

Thus, the Singapore Court of Appeal held that the proper course would have been for CRW to apply for an interim order from the arbitral tribunal enforcing the DAB's decision, and for the tribunal to continue to consider the merits of the underlying dispute in its final award.

The Court of Appeal's decision has been criticised on a number of grounds.
 Most relevantly, the Court of Appeal has been criticised for misapprehending the nature of the arbitration, particularly the authority of the tribunal to determine the dispute before it, given the way in which the arbitration's terms of reference were established. CRW argued that the only claim that the tribunal was authorised to deal with was its claim for payment, as PGN did not submit a counterclaim, only a defence to CRW's claim. Thus, CRW argued that the tribunal's jurisdiction was limited to determining the only claim before it, that is, the dispute about the non-payment of the DAB's decision, not the underlying dispute. The Court of Appeal rejected this argument, finding that CRW had conceded in the arbitration that it was not necessary for PGN to file a counterclaim in order for the tribunal to have jurisdiction over the underlying dispute. Even if they had not made such a concession, the materials that PGN had submitted to the tribunal were sufficient to allow the tribunal to consider the merits of the underlying dispute. Thus, the Court of Appeal found that it was not relevant that PGN had not submitted a counterclaim.

Leaving aside the legal merit of the Court of Appeal's decision, a number of principles can be drawn from this case. First, the safest way in which a DAB's decision can be enforced under cl 20.6 of the FIDIC Red Book is by way of interim award, with the tribunal continuing to consider the substance of the dispute. Further, as Gould points out, the tribunal's role in enforcing the DAB's decision should involve more than a mere 'rubber-stamping' of the DAB's decision.
 The tribunal's task is to determine the amount which should be paid as a result of the adjudicator's decision and the breach of the contractual requirement to 'promptly' comply with the DB's decision.
 Before the tribunal turns its mind to this issue, it should thus satisfy itself that the DB had the authority to make the decision in the first place. Gould suggests that tribunals should at least consider the following non-exhaustive list of issues:

1. Did the DB have jurisdiction to issue the decision?
2. Was the DB validly appointed?
3. Were the tri-party agreements completed such that the DB was constituted?
4. Was a dispute validly referred?
5. Did the DB answer the particular dispute referred, and not something else?
6. Did the DB answer all of the matters in dispute?
7. Was the DB's decision adequately reasoned?
8. Were the rules of procedural fairness or natural justice complied with?
9. Was the decision delivered within the timetable, etc.?
A tribunal that does not consider at least some of these elements is at risk of not exercising its arbitral functions in good faith, which could expose the award to the risk of annulment on the basis of contravening the public policy of the enforcing country or on the basis that the arbitral procedure was not in accordance with the parties' agreement.
Additionally, important lessons can be drawn from the Singapore Court of Appeal decision. If a party is attempting to enforce a DAB decision using cl 20.6 of FIDIC Red Book, the other party that has submitted the Notice of Dissatisfaction should file a counterclaim in the arbitration. This is to ensure that the arbitral tribunal has jurisdiction over the dispute that is the subject of the Notice of Dissatisfaction, in addition to the dispute about non-compliance with the DAB's decision. Although the Court of Appeal rejected CRW's argument that, as PGN had not filed a counterclaim, the tribunal had no power to open up, review, and revise the DAB decision, it is not entirely without merit. Precaution should be taken so as to avoid the need to commence separate arbitral proceedings for  the underlying dispute, which could result in unnecessary delays into the enforcement process.

It should also be noted that FIDIC released in April 2013 a Guidance Memorandum to Users of the 1999 Conditions of Contract,
 which recommends that parties using the FIDIC Red Book (or the Yellow Book or Silver Book, whose dispute resolution provisions are worded in substantially identical terms) amend cl 20.7 to provide that failure to comply with any decision of the DAB, whether binding, or final and binding, can itself be referred directly to arbitration for summary or other expedited relief as may be appropriate. Parties who use this modified clause can avoid the difficulties associated with enforcing a DAB decision through the broader arbitration provision in cl 20.6, as the expedited enforcement process in cl 20.7 will be available, regardless of whether or not a Notice of Dispute has been issued.

4. Dispute Boards and Dispute Avoidance

George Golvan QC, the Chairman of the DRB for the Sydney Desalination Plant, wrote that the purpose of the DRB in that project was to 'prevent disputes arising in the first place and if this is not successful to assist and facilitate the parties in the equitable resolution of disputes.'
 This essentially summarises the fundamental benefit, and objective, of a DRB: dispute avoidance. It is only where this fails and a conflict escalates, that the DRB adopts its secondary role of dispute resolution.
Much has been made of the concept of prevention in the medical profession, encapsulated in the mantra 'prevention is better than cure', but the concept applies equally in the legal approach to addressing construction disputes.
 As distinct from methods of dispute resolution, DRBs are a tool of dispute avoidance. DRBs are proactive, not reactive. Primarily they are set up not to respond to disputes once they have developed, but to address sources of conflict between parties before they can crystallise into disputes. Importantly, where disputes are referred to herein, the reference is to the nexus where parties assert competing legal rights. A dispute is thus more serious than an area of mere psychological contention between parties, as it involves legal contention.
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The above flowchart represents the various stages in the gestation of a dispute.
 Underlying this theoretical approach is the principle that disputes do not just materialise out of thin air. For example, minor disagreements at site level will not be immediately referred to arbitration as this would be an unnecessary waste of resources. Instead, disputes are born through a process over time.
In large-scale construction projects, with a multiplicity of human input and numerous potential technical variables, change is inevitable. Changes can include anything from an owner's requirements, a design detail, or a construction method change.
 Any deviation from the expected course of a project can then give rise to differences of opinion between the parties as to the manner with which changes ought to be dealt. Where differences of opinion clash, issues or conflicts arise. If left unchecked, these escalate from psychological disagreements to legal disputes.
Conventional wisdom dictates that once an issue has become a legal dispute, it must be resolved through arbitration or litigation, or through an ADR method such as negotiation, mediation or adjudication. DBs, by contrast, are assembled at the outset of the project and are already familiar with the circumstances of the project. As a result, they are able to intervene at the early stages of divergence, before an issue has become a fully-fledged dispute, and provide solutions to parties to preserve contractual relations. They operate pre-emptively not reactively and smooth the path of relations between contracting parties during the project.
5. The use of Dispute Boards

5.1 Are Dispute Boards always the right choice?

The potential for a DB to resolve issues before they become disputes in an efficient, informal manner delivers significant cost-savings to a project. The familiarity of a DB with the project increases the likelihood that the DB will 'get it right' the first time, thus avoiding expensive post-complete arbitration. On the other hand, the cost of retaining a DB can be greater than that of most other dispute mechanisms due to its extensive and ongoing duties throughout the course of a project. Where a project is smaller, less complex or otherwise less likely to give rise to disputes, a DB may not pass the cost-benefit test.

Where a DB is used throughout a project, the costs include:

· a fixed retainer for each DB member (usually three members) to ensure availability;

· fees to DB members for site visits, with reimbursement of travel expenses;

· fees to DB members for other duties including reviewing documents and correspondence, attending and conducting hearings, and writing recommendations;

· indirect internal expenses incurred by each party for tasks including preparation for DB meetings, maintaining documentation and ongoing correspondence between the parties and the board.

A rule of thumb base cost price for a DB is between 0.1% – 0.2% per year of the total project cost. For a $100m project, the use of a DB would therefore cost between $100,000 and $200,000. By contrast, it would not be unusual for the total costs of a major arbitration in a large project to exceed $500,000. An industry-wide survey conducted in 2006 also found that disputes in the construction industry represents avoidable costs of about 5.9% of the contract price.
 This includes fees to legal counsel, experts and arbitrators. Add to this the indirect costs of an arbitration – lost management time and productivity costs – and it clearly becomes a far more expensive process.

Further, DBs may be viewed as a type of insurance policy against disputes. Thus, their costs should not be compared against arbitration and litigation as a simple comparative dollar figure for the cost of dispute resolution in any given project. Rather, their value lies in the heavy arbitration or litigation costs that they circumvent by avoiding disputes in the first place. Seen in this light, a DB can provide a very effective safeguard against disputes that is well worth the initial outlay when used in projects that are complex or high risk. For maximum cost-effectiveness, it is advisable that a three person DB be used where the contract value exceeds $75m, whereas a one person DRB can be effective for projects valued between $10m and $100m.
 Statistics such as the 97% international success rate of DBs in resolving conflicts without the need for arbitration or litigation demonstrate that they are a very effective form of insurance policy.

In some jurisdictions, prevailing ideologies have tended to regard DBs as a tool for only big projects. The international experience, however, demonstrates that DBs are suitable, not only for  large-scale construction, but are also gaining strong popularity in smaller projects as well. Statistics presented by Graham Peck and Peer Dallard demonstrate this trend:

	Inclusive Calendar Period
	Contract Value Range -->
	<$10m
	$10m - $20m
	$20m - $40m
	$40m - $80m
	$80m +
	No. of contracts, all values, in period

	1975 - 1990
	# of projects
	12
	8
	15
	14
	13
	62

	
	% of total
	19.4%
	12.9%
	24.2%
	22.6%
	21.0%
	

	1991 - 1995
	# of projects
	30
	51
	57
	30
	43
	211

	
	% of total
	14.2%
	24.2%
	27.0%
	14.2%
	20.4%
	

	1996 - 2000
	# of projects
	106
	127
	98
	63
	63
	457

	
	% of total
	23.2%
	27.8%
	21.4%
	13.8%
	13.8%
	

	2001 - 2006
	# of projects
	209
	182
	167
	82
	64
	704

	
	% of total
	29.7%
	25.9%
	23.7%
	11.6%
	9.1%
	

	Total: 1975 - 2006
	# of projects
	357
	368
	337
	189
	183
	1434

	
	% of total
	24.9%
	25.7%
	23.5%
	13.2%
	12.8%
	

	Total value of Projects
	
	$97,637 m
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As can be seen, at their earlier stages of use, DBs were used more often in larger projects. Between 1975 and 1990, only 19.4% of projects that used a DB were valued under US $10m. By contrast, the majority of DBs were used in higher-value contracts. Since that time, a shift has taken place. By 2001-2006, 29.7% of projects that used a DB were valued at less than US $10m, whereas only 9.1% of DB projects were valued above US $80m. Furthermore, an inspection of the whole database between 1975 and 2000 reveals that approximately 50% of DBs were used in projects valued at less than $20m. This data shows that DBs are being readily accepted internationally as a viable option for projects across a range of contract values.
As discussed in section 4, the unique benefits of DBs provide the potential to develop a cultural shift in the way the construction industry deals with contractual conflicts. A lack of industry familiarity with the concept represents a barrier to the more widespread usage of DBs. As this is overcome, growth will result.
5.2 Case Study: The Sydney Desalination Plant

The Sydney Desalination Plant was a major project built upon the Kurnell Peninsula on Botany Bay in Sydney's southern suburbs. The plant was designed to produce 250 megalitres per day of clean drinking water to supply residents of south-west Sydney. This was undertaken by the New South Wales Government as part of a strategy aimed at taking the strain off the city's other major water source, Warragamba Dam, to secure water supplies in times of extreme drought. It is able to provide 15% of Sydney's water requirements, but was constructed with the capacity to be scaled up to deliver 500 megalitres, providing 30% of the city's needs.

The project owner was the NSW Government corporation, Sydney Water while the contractor was the BlueWater Consortium, comprising John Holland, Sinclair Knight Merz, Maunsell, and Veolia Water. The contract value was near $1.9bn but the project was delivered under budget by approximately $60m.
The DRB used in the project was highly successful, as no dispute progressed to hearing stage. The crucial aspect of its success was seen by its Chairman, George Golvan QC, to be:

'the mutual problem solving environment which exists at DRB meetings to facilitate the success of the project. Issues are able to be identified at an early stage and are aired between the parties in a frank manner. The dialogue takes place under the guidance of, and with the support of, the DRB which assists the parties to find ways to seek solutions between themselves, in the knowledge that if they do not do so the DRB itself will rapidly become involved.'

These empirical experiences are testament to the theoretical claims circulated about the usefulness of DRBs by their proponents.
5.3 Case Study: The Gateway Upgrade Project

In 2007, Queensland Motorways Ltd embarked on the largest road and bridge project in Queensland's history. The Gateway Upgrade Project involved the construction of 24kms of a multi-lane motorway and a major bridge spanning the Brisbane river. The project was complicated not only by the site conditions, which required preloading and extensive ground improvements, but also by the complex traffic management that was required in order to keep 100,000 vehicles per day flowing through the area. Despite these hurdles, and in no small part due to the involvement of a DRB, the project was delivered six months early and within budget.
The contract was purpose-written for the project, and required the contractor, Leighton Abigroup Joint Venture, to design, construct and operate the project. The contractor was required to take on a significant amount of risk as the contractor remuneration structure was a fixed cost schedule of rates. The contract provided for a three member DRB, and within one month of project start a three member DRB was operational. The DRB was constituted by a dispute resolution professional with expertise in both law and engineering, an engineer with extensive experience in building roads and bridges in Queensland, and a  businessman with extensive experience in commercial projects and contract management. The DRB operated primarily in its dispute avoidance role, although one complex dispute was referred to the DRB and subsequently resolved. The DRB was actively involved in suppressing a number of disputes, but the following two examples are indicative of the flexibility and the effectiveness of the DRB process.
The first dispute avoidance example involved the first stage of the project, which was subject to a particularly tight completion date. The first stage of the project required extensive ground improvement over soft muds, but the existing geotechnical data was known to be insufficient. The dispute board worked with the parties in discussions around how best to deal with the issue. The dispute board was asked to contribute the likely resolution of a number of hypothetical scenarios, such as what would happen if variations or delays were to manifest. The DRB considered what the results of these situations could be and who would be liable. In determining the best way to proceed, the DRB took a 'best for project' approach, and worked with the parties to develop a solution that managed to avoid any extra time loss or cost. At the end of the process the parties agreed to the DRB's suggestion to amend the project deed, modifying the definition of Project Completion for stage one of the project in order to avoid further disputes. The DRB estimated that this process prevented around four months of extended time and a costly dispute as to who was liable for the delays.
The second dispute avoidance example involved a relatively technical issue that arose. During the course of construction, the Brisbane area experienced severe drought conditions, and extensive water restrictions were imposed. These water restrictions had the potential to have a significant impact on the bridge and road construction, particularly with respect to the production of concrete. The DRB initiated discussions with the parties directed towards finding a solution that would minimise the overall costs of the project and to the party that ended up with the risk. As a part of these discussions, the engineer member of the DRB commenced a workshop with the parties in order to explore their options. At the end of the process, a mutually acceptable solution was found, which involved the contractor purchasing a small desalination plant for use on the project, with the cost underwritten by the client. The parties and the DRB considered that this solution was the optimal outcome as no time was lost.
In addition to these two examples of dispute avoidance, one disagreement resulted in notices of dispute and referral to the DRB. The dispute arose as a result of latent defects that were discovered in the existing works. A conflict arose with respect to liability associated with these latent defects. A number of claims were submitted to the DRB, and the DRB worked with the parties to develop the most efficient means of determining the disputes. With the assistance of the DRB, the parties agreed to limit their initial claims to just two claims that were representative of the issues contained in the remaining claims. The DRB instituted a process to determine the disputes, and came to a determination on the two representative claims. As a result of the DRB's determination, the parties were able to independently settle the remaining claims between themselves, and the entire process was completed within ten weeks.
From the experience of the Gateway Upgrade Project, it is clear that DRBs can play a critical role in avoiding disputes by establishing a forum for open and frank discussions, with the DRB pointing the way to positive strategies and processes that can lead the parties to resolution without dispute. The role of the DRB in a complex project such as this one is to assist the parties in defining the issues clearly and to develop a logical framework to approach areas of conflict between the parties in order to keep the project on the rails. The DRB in this project was instrumental in avoiding costly delays and disputes from arising, allowing the project to be delivered six months early and within budget.
6. The happy co-existence of Dispute Boards with statutory adjudication regimes
As mentioned in section 2.2, adjudication may be initiated in exercise of rights arising out of contract, or conferred by statute. While there have been arguments to the effect that the existence of a statutory scheme forecloses the use of contractual adjudication, it is the view of the author that their co-existence is not necessarily problematic. The following section will consider how statutory and contractual adjudication can (and should) happily co-exist.

While no statutory adjudication scheme forbids contractual forms of dispute resolution, it is common for parties to be prevented from contracting out of statutory adjudication schemes.
 Thus, a risk arises that the DB's role could be made redundant should a party invoke their statutory right to adjudication. Conversely, however, in some circumstances the statutory adjudication scheme can be utilised to support the DB's role, for example, by providing a means by which a DAB's decision can be enforced. The interaction between a DB and statutory adjudication scheme will, of course, depend on the nature of both the DB and the statutory adjudication scheme of the jurisdiction.
The Australian statutory adjudication scheme, for example, is limited to disputes involving progress payments. Thus, where a dispute arises that does not fall within the scope of the security of payment regime, there is no conflict between the role of the DB and the statutory adjudication framework. If the dispute does involve a progress payment, however, a prima facie incompatibility arises between the two dispute resolution options. This is because a party-appointed DB is unable to act as the adjudicator under the security of payments regime. The legislation requires that an adjudication application be made to an authorised nominating authority which then refers the dispute to an eligible adjudicator.
 This leaves no room for the parties to select their own adjudicator. It is therefore not possible for a party-appointed DAB to make a determination under the statutory regime.
As the parties are unable to contract out of the statutory scheme, a purportedly binding decision by a DAB would not stand because the contractor would retain the statutory right to have that same payment dispute decided by an adjudicator appointed by an authorised nominating authority. Exercise of this right would render any decision of the DAB voidable by the determination of the statutory adjudicator.

This analysis, however, overlooks a critical practical consideration. Nothing in the legislation mandates the use of statutory adjudication; it merely gives the parties the right to refer the dispute if they choose. As mentioned earlier, the adjudication provisions expressly do not limit 'any other entitlement that a claimant may have under a construction contract'
 or 'any other remedy that a claimant may have for recovering such other entitlement.'
 Further, these provisions do not affect any other rights that parties may have under contract, including the capability to commence civil proceedings under the contract.

What these provisions mean in relation to DBs is that the decision of a statutory adjudicator only operates to override a DB decision if a party chooses to submit a dispute to statutory adjudication. If, however, they choose never to exercise the right of statutory adjudication, their contractual rights and obligations with respect to DBs remain intact. Practical experience has shown that where parties have agreed to establish a DB to oversee a project, they prefer to allow it to make final and binding decisions on all disputes under the contract. Of course the statutory adjudication option remains available to any contract party willing to pursue it. But from a common-sense perspective, there is no reason to choose a security of payment action when the contract provides an alternative that is commercially superior in many ways.
The UK statutory adjudication scheme, however, does allow the parties to appoint their own adjudicator.
 The UK statutory adjudication scheme is also broader than its Australian counterpart, as it applies to all disputes that arise under a construction contract.
 Thus, it is possible for a DB to be constituted in compliance with the UK's statutory scheme. This ensures that a DB that makes a binding decision is able to take advantage of the statutory enforcement measures provided for by the UK Act. However, in order to comply with the legislation, the DB must be constituted in accordance with a number of procedural requirements. For example, the contract must allow the DB 28 days from the referral of the dispute to make its decision.
 If the contract does not comply with the requirements as set out in the act, then a default sole-adjudicator procedure that is not compatible with DB procedures will apply.
 Thus, in order for a DB to effectively operate in the UK, it must meet these minimum procedural requirements. In order to facilitate this, the UK Institute of Civil Engineers (ICE) released two versions of its Dispute Board Procedure. The first is for international use, and the second is for use in the UK and has been specifically designed to comply with the UK Act. The ICE Dispute Board Procedure Two (that is, the UK-compliant procedure) specifies that for the purposes of the UK Act, it is the DB that is to be taken as the adjudicator,
 and the procedure accords with the requirements set out in the UK Act.

While utilising DBs in a jurisdiction that has implemented statutory jurisdiction does require some careful consideration of how the two regimes will interact, they are not mutually exclusive, and DBs can still be used despite the existence of a statutory adjudication scheme. Indeed, in some circumstances the existence of a statutory adjudication scheme can empower the DB by providing a statutory scheme of enforcement for its decisions. Even where the two regimes give rise to some degree of legal incompatibility, such as in NSW, practical considerations can (and have) won out over legal technicalities, as parties favour the flexibility and dispute avoidance features of DBs over statutory adjudication.
7. Conclusion

Dispute Boards and their several forms clearly have a valuable role to play in the minimisation of dispute costs, both in the construction industry and more broadly. DRBs offer a non-binding method of dispute avoidance that attempts to provide a 'release valve' for contractual tension to prevent disputes erupting altogether combined with persuasive recommendations for their resolution if they do. DABs provide a binding method of dispute resolution with the special benefits of ongoing close familiarity with the project and party-controlled selection of the panel. CDBs allow parties to avail themselves of these benefits, while retaining the flexibility to decide at a later time whether the recommendations of the board will be binding or persuasive.
While DBs do not yet enjoy universal acceptance, their obvious benefits merit a genuine consideration by parties considering dispute resolution options. The efficiencies achieved through minimising dispute costs in major projects are not to be understated and each of the models discussed herein may deliver upon this objective when used in projects for which they are appropriate. They are thus a valuable tool in the inventory of any party seeking to improve outcomes in the projects they undertake.
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