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•  General	
  Observa,ons:	
  
•  MDBs	
  (ADB/AfDB/EBRD/WB)	
  
•  Bilateral	
  Funding	
  Ins3tu3ons	
  (KfW,	
  JICA)	
  
•  Private	
  Banks	
  

–  have	
  a	
  split	
  approach,	
  since	
  	
  
»  at	
  tender	
  stage:	
  they	
  insist	
  on	
  the	
  entry	
  of	
  Dispute	
  
Resolu3on	
  Clauses	
  

»  aXer	
  Contract	
  award:	
  they	
  do	
  not	
  systema3cally	
  insist	
  on	
  
the	
  use	
  of	
  DBs	
  
•  Reasons:	
  Misconcep3on	
  of	
  poten3als	
  and	
  skills	
  of	
  
DBs	
  (frequently	
  the	
  percep3on	
  is	
  that	
  DBs	
  subs3tute	
  
arbitral	
  tribunals).	
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Further	
  Observa3ons:	
  

• Private	
  funders	
  will	
  
typically	
  look	
  at	
  the	
  
“bankability”	
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Lenders	
  will	
  only	
  lend	
  to	
  a	
  
project	
  if	
  it	
  is	
  'bankable'.	
  

'Bankability'	
  is	
  a	
  flexible	
  concept	
  and	
  
it	
  will	
  change	
  from	
  project	
  to	
  project.	
  
Essen3ally,	
  it	
  is	
  about	
  whether	
  or	
  not	
  
lenders	
  are	
  prepared	
  to	
  provide	
  
financing	
  for	
  a	
  project.	
  

Factors	
  involved	
  in	
  
bankability	
  include:	
  

proper	
  risk	
  sharing	
  between	
  all	
  of	
  the	
  
par3cipants	
  in	
  the	
  project	
  

enforceable	
  security	
  

agreement	
  by	
  the	
  sponsor	
  not	
  to	
  
withdraw	
  cash	
  from	
  the	
  project	
  for	
  a	
  
certain	
  period	
  of	
  3me	
  (see	
  
Restric3ons	
  on	
  distribu3ons),	
  and	
  

contractual	
  certainty	
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Further	
  Observa3ons:	
  	
  

• Therefore	
  they	
  must	
  sa3sfy	
  standard	
  debt	
  financing	
  
requirements	
  

• Banks	
  suggest	
  using	
  for	
  instance	
  
•  ICC	
  (Interna3onal	
  Chamber	
  of	
  Commerce	
  Turnkey	
  Contract)	
  
• LOGIC	
  (Leading	
  Oil	
  &	
  Gas	
  Industry	
  Compe33veness)	
  
Contract	
  for	
  Supply	
  of	
  Major	
  Items	
  of	
  Plant	
  and	
  Equipment	
  
and	
  	
  

• FIDIC	
  standard	
  forms	
  
• ENAA	
  
• NEC3	
  

including	
   DB	
  
clauses	
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Contractual	
  
certainty	
  

means	
  that	
  the	
  
contracts	
  which	
  
underpin	
  the	
  
project	
  have	
  been	
  
properly	
  draXed	
  so	
  
that	
  the	
  
counterpar3es	
  
cannot	
  easily	
  get	
  
out	
  of	
  them	
  or	
  
change	
  their	
  terms.	
  
For	
  example:	
  

a	
  construc3on	
  contract	
  is	
  
more	
  “bankable”	
  if	
  the	
  
construc3on	
  contractor	
  
must	
  complete	
  construc3on	
  
of	
  the	
  project	
  by	
  a	
  fixed	
  
date	
  and	
  for	
  a	
  fixed	
  price—
it	
  is	
  “less	
  bankable”	
  if	
  the	
  
construc3on	
  contractor	
  is	
  
able	
  to	
  request	
  a	
  lot	
  of	
  3me	
  
extensions	
  and	
  price	
  
increases,	
  …	
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•  Further	
  Observa3ons:	
  
•  (Public)	
  Employers	
  report	
  that	
  interna3onal	
  funding	
  
ins3tu3ons	
  do	
  not	
  make	
  dependent	
  no	
  objec3ons	
  and	
  
approvals	
  from	
  adop3ng	
  dispute	
  clauses.	
  	
  
•  (Public)	
  Employers	
  report	
  that	
  interna3onal	
  funding	
  
ins3tu3ons	
  do	
  not	
  require	
  the	
  implementa3on	
  of	
  
standing	
  DBs	
  –	
  even	
  if	
  for	
  instance	
  required	
  by	
  the	
  
FIDIC	
  MDB	
  harmonized	
  version.	
  
•  However,	
  the	
  banks	
  typically	
  require	
  provision	
  of	
  
remedy	
  mechanisms	
  in	
  respect	
  of	
  procurement	
  
decisions.	
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Use	
  of	
  Dispute	
  Boards	
  as	
  required	
  by	
  MDBs	
  

AD	
  hoc	
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•  World	
  Bank´s	
  Procurement	
  Policies	
  are	
  currently	
  under	
  
update;	
  the	
  consulta3ons	
  papers	
  show:	
  
–  Consulta3on	
  	
  	
  par3cipants	
  	
  	
  called	
  	
  	
  for	
  	
  	
  stronger	
  mechanisms	
  for	
  	
  
dispute	
  resolu3on.	
  Stakeholders	
  cri3cized	
  the	
  World	
  Bank’s	
  
current	
  complaints	
  handling	
  system.	
  There	
  was	
  a	
  call	
  for	
  more	
  	
  
clarity	
  in	
  defining	
  what	
  a	
  complaint	
  is,	
  more	
  transparency	
  in	
  
complaints	
  handling	
  by	
  the	
  Bank	
  and	
  for	
  the	
  Bank	
  to	
  take	
  on	
  a	
  
more	
  direct	
  role	
  in	
  handling	
  disputes	
  by	
  seqng	
  up	
  an	
  
Ombudsman,	
  for	
  example.	
  Another	
  alterna,ve	
  is	
  to	
  set	
  up	
  
independent	
  Dispute	
  Boards,	
  which	
  could	
  be	
  financed	
  with	
  loan	
  
proceeds.	
  	
  

–  Among	
  the	
  guiding	
  themes	
  emerging	
  from	
  the	
  consulta3ons	
  are	
  
inter	
  alia	
  the	
  incorpora3on	
  	
  of	
  alterna3ves	
  	
  and/or	
  	
  expansion	
  	
  of	
  
governance	
  	
  and	
  	
  integrity	
  aspects,	
  	
  including	
  transparency,	
  access	
  	
  
to	
  	
  informa3on,	
  monitoring	
  	
  by	
  civil	
  society,	
  internal	
  controls,	
  	
  	
  
including	
  	
  	
  more	
  effec3ve	
  	
  	
  audits,	
  and	
  dispute	
  resolu,on	
  
mechanisms.	
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From	
  the	
  
lenders'	
  
perspec3ve	
  
the	
  ideal	
  
posi3on	
  for	
  
the	
  
construc3on	
  
contract	
  is	
  
as	
  follows:	
  

the	
  construc3on	
  contracts	
  should	
  be	
  turnkey,	
  meaning	
  that	
  the	
  construc3on	
  contractor	
  is	
  responsible	
  for	
  all	
  aspects	
  of	
  the	
  
construc3on	
  and	
  design	
  of	
  the	
  project	
  output;	
  

there	
  should	
  be	
  a	
  fixed	
  price,	
  incapable	
  of	
  being	
  readjusted,	
  and	
  that	
  price	
  should	
  be	
  paid	
  in	
  one	
  lump	
  sum	
  on	
  comple,on;	
  

comple,on	
  must	
  occur	
  within	
  a	
  fixed	
  ,me	
  period;	
  

the	
  events	
  that	
  could	
  be	
  considered	
  'force	
  majeure'	
  should	
  be	
  limited;	
  

where	
  there	
  is	
  a	
  concession	
  agreement	
  the	
  contractor	
  should	
  only	
  be	
  able	
  to	
  claim	
  force	
  majeure,	
  an	
  increase	
  in	
  price	
  or	
  an	
  
extension	
  of	
  comple3on	
  3me	
  to	
  the	
  extent	
  that	
  Projectco	
  is	
  able	
  to	
  claim	
  the	
  same	
  under	
  the	
  concession	
  agreement;	
  

liquidated,	
  financial	
  damages	
  should	
  be	
  payable	
  if	
  comple3on	
  is	
  not	
  achieved	
  by	
  a	
  fixed	
  date	
  and	
  those	
  liquidated	
  damages	
  
should	
  be	
  adequate	
  and	
  at	
  least	
  cover	
  interest	
  payable	
  on	
  the	
  loan	
  for	
  a	
  reasonable	
  period;	
  

there	
  should	
  be	
  no	
  contract	
  administrator	
  or	
  engineer,	
  but	
  rather	
  an	
  employer's	
  agent	
  instead	
  -­‐	
  this	
  person	
  would	
  be	
  an	
  agent	
  
of	
  Projectco	
  and	
  made	
  subject	
  to	
  the	
  restric3ons	
  contained	
  in	
  the	
  project	
  credit	
  agreement;	
  

there	
  should	
  be	
  no	
  –	
  or,	
  at	
  least,	
  no	
  large	
  -­‐	
  limits	
  on	
  the	
  contractor's	
  liability;	
  

the	
  contractors	
  should	
  give	
  extensive	
  guarantees	
  and,	
  if	
  the	
  contractor	
  is	
  to	
  be	
  released	
  from	
  liability	
  for	
  defects	
  aXer	
  a	
  certain	
  
period	
  has	
  passed,	
  that	
  period	
  should	
  be	
  long	
  and	
  only	
  begin	
  running	
  aXer	
  a	
  well-­‐defined	
  comple3on	
  test	
  has	
  been	
  passed.	
  

hHp://www.out-­‐law.com/en/topics/financial-­‐services/project-­‐finance/key-­‐issues-­‐for-­‐lenders-­‐
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Conclusions	
  –	
  Ques3ons	
  

Is	
  it	
  really	
  true	
  that	
  one-­‐sided	
  Contracts	
  avoid	
  claims	
  and	
  
disputes?	
  

Do	
  banks	
  &	
  funding	
  ins3tu3ons	
  underes3mate	
  the	
  
management	
  component	
  in	
  successful	
  projects?	
  

Do	
  banks	
  and	
  funding	
  ins3tu3ons	
  have	
  a	
  comprehensive	
  
understanding	
  of	
  the	
  advantages	
  of	
  Dispute	
  Boards?	
  

Is	
  there	
  hope?	
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JICA	
  observes:	
  

Construc3on	
  work	
  is	
  suscep3ble	
  to	
  many	
  external	
  influences	
  such	
  as	
  
variable	
  subsurface	
  and,	
  metrological	
  condi3ons	
  as	
  well	
  as	
  social,	
  
economic	
  and	
  environmental	
  factors.	
  It	
  is	
  impossible	
  to	
  eliminate	
  all	
  
uncertain3es	
  from	
  construc3on	
  work	
  and	
  unforeseen	
  events	
  are	
  likely	
  to	
  
occur	
  during	
  any	
  lengthy	
  construc3on	
  period.	
  

Under	
  Red	
  Book,	
  the	
  Contractor	
  has	
  an	
  en3tlement	
  to	
  extensions	
  of	
  3me	
  
for	
  comple3on	
  of	
  the	
  work	
  if	
  he	
  suffers	
  delay	
  from	
  specified	
  events	
  and	
  
payment	
  of	
  qualifying	
  addi3onal	
  cost	
  he	
  incurs	
  as	
  a	
  result	
  of	
  such	
  events.	
  
The	
  Red	
  Book	
  sets	
  out,	
  in	
  detail,	
  a	
  claims	
  and	
  dispute	
  seHlement	
  
procedure	
  to	
  cope	
  with	
  uncertain3es	
  involved	
  in	
  construc3on	
  works.	
  

JICA	
  CHECKLIST	
  HOW	
  TO	
  AVOID	
  "ONE	
  SIDED	
  CONDITIONS	
  OF	
  CONTRACT"	
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JICA	
  Test*:	
  
Appointment	
  of	
  the	
  

Dispute	
  Board	
  

Is	
  the	
  deadline	
  for	
  
the	
  establishment	
  of	
  

a	
  DB	
  set	
  in	
  the	
  
Contract	
  Data	
  wriHen	
  
as	
  “28	
  days	
  aXer	
  the	
  
Commencement	
  

date”?	
  

*JICA	
  CHECKLIST	
  HOW	
  TO	
  AVOID	
  "ONE	
  SIDED	
  CONDITIONS	
  OF	
  CONTRACT"	
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What	
  can	
  we	
  (the	
  DRBF)	
  do?	
  

Promo3ng	
  best	
  prac3ce!	
  

Striving	
  for	
  balanced	
  and	
  manageable	
  Contracts!	
  

Emphasizing	
  the	
  management	
  approach	
  implying	
  
Dispute	
  Boards!	
  

Thus:	
  Following	
  a	
  holis3c	
  approach!	
  
15	
  


