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A FIDIC CONTRACT AND LEGAL
DILEMMA

, Termination of the appointment of a
o i DAB in Civil Law Jurisdictions

The interpretation and unfortunate
operation of the last paragraph of
Sub-Clause 20.2 in conjunction with
Sub-Clause 20.3 (d) and Civil law

By Giovanni Di Folco
Civil Engineer
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c principle, recognized in

oth Civil and Common law

jurisdictions, which allows
agreement on dispute
adjudication, is the principle of
contractual freedom.
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The appoin t's instrument symbolises the
materializa bf the Will of the Parties,
known in theig

psychologica

Parties” /tr| R the DAB members’
impartiality, profe al qualities, experience
and personak '

From a\Civil law jurisdiction '\’Iié\}\f-v;mi\ht:_,ihe_
inclusion.of a clause or clauses in the FIDICS
contract, by~which the Parties convene to

subsequently sigrwith the appointed DAB
a tripartite agreement, does not only
imply an obligation of the Parties, but it/
may be considered as rather being /
bilateral promise to contract or as a
agreement in principle.
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Although it may be included in the bilateral
promise to contract or in the agreement in
principle, yet the appointment of the DAB per
se, produces legal effect (i.e. exists) without the
need of the Dispute Adjudication Agreement.

The general terms of the DAA refer to the
mutual agreement between the Employer and
the Contractor regarding, inter alia the
revocation of the DAB members, consequent to
the termination of the DAA. Yet, to what extent
this type of contract may be terminated, should
the Parties have differing opinions with regard
to the DAB member(s) impartiality and actions?
This is the purpose of these discussions.




| have adopted for this purpose Romania, as a
typical Civil law jurisdiction, because they use
the FIDIC and the DAB over there extensively.
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tractof

One such similar cortract is thecon
mandate.

e/“Intuitu personae” nature of
e formation of such contract

tgok into co
e DAB mefnbers and precisely for this reason, the
mat] f the DAA took place with the DAB
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unilateral notice|

DAB member as.it

failure to fulfil-any of its undert

Consequently, unilateral rescission / termina
for default tannot operate in the case of a DAA.

Should the unilateral termination be perceived)
as abusive, then the—past miifiating tmigh
be held liable for damages thereof.
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Thank you!
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