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Abstract

Under a construction contract, responsibilities #inbilities of the parties are defined, or sholle
defined. Within the context of a contract, eachtyp&nows or should know his/her roles and duties in
order to fulfill the obligations as set out undke tcontract terms and conditions. In a perfecthftdd
contract, errors, omissions or ambiguities in osinterpretations of the terms and conditions of the
contract are minimized, if not entirely eliminatdBlased on Author's experience in the construction
industry, there has been no such contract thatideselldeemed to be completely free of errors, oonissi
and ambiguities or be immune to any misinterpretatit is therefore almost inevitable that the jgarto

a contract will end up with disputes. It shouldoatse kept in mind that the contracts are writtégned

and administered by the people. Therefore, commeoises dictates that the reasons for disputes cannot
solely be attributable to the contract terms andditons not least because there is the human rfacto
involved. This paper first focuses on some majepstthat need to be taken in order to help avoid an
resolve disputes between employers and contrattamso stages in echelon: the tender stage and the
construction stage. The paper then provides a sh$mw on the subject of human factor as it relateke
ability and willingness of the parties towards asieiment of dispute avoidance and resolution.
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1. Introduction

For those who are involved in the management obtroation projects, it is a common understanding
that it is highly likely that there will be disagmaents between the parties involved. For the perpds
discussion in this paper, the Author emphasizetheraspect of disagreements and disputes between th
employers and the contractors. Before further iggtinto the issue of disagreements, one should firs
understand that a contract is a legally binding emfidirceable agreement which lays down the dutids a
obligations for the parties involved. In simplents; a contract can be described as an agreemeredret
two parties to do a particular thing in return $mmething of value. In terms of construction cartsaa
contractor promises to design and or execute anghlete the works and in return the employer prosise
to pay the contractor an amount as prescribeddrctimtract. In often cases, construction contreats
lead the parties in to situations where one paatys she is not obliged to do certain work or not
responsible for certain conditions whereas therqthety says the opposite. Therefore, such diffegerin
opinions have a high tendency to turn into disputgess the parties’ commitment to amicably resolve
such situations at earlier stages exists. Duriregetkecution and administration of a project, theiga
should always maintain clear lines of communicatlmetween them. It is no doubt that opinions,
arguments and beliefs may be different from onéygaranother. Communicating these differencesnis a
essential and vital part of an effective cooperatmwvards a successful completion of a project. iBigt
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also without dispute that such communication mamedo a deadlock. Parties having given all their
reasons for their opinions, arguments and beliedg mo longer be able to convince one another, thus
further communication will be of no avail. At thisnction, the Author provides opinions as to what a
employer and a contractor can do to help avoid @ndesolve their differences before and after the
contract is awarded. As the onus for the mostiparh the employer during the tender stage to sédes

to avoid potential disputes, the onus should beggehared by the employer and the contractoake t
steps to avoid and or resolve disputes after théract is awarded. The author also provides a digon

on the basis that dispute avoidance can be ach@mvedper, but how successful can it be? The ather
the most important aspect is the human factoriaghie human beings who make, sign and admirtis¢er
contracts. The parties to a contract, the emplayer the contractor, should encourage their personne
who are or will be in charge of preparation and &dstration of contracts to take certain stepsipriove
their awareness and knowledge towards avoidanceesiotution of disputes.

2. Progressive Steps towar d Dispute Avoidance and Resolution

Disputes arise out of or result from different @ma&s one of which that has been most commonly
encountered is the differences in understandingimtedpretation of a contract's terms and condgion
Any effective study, analysis and understandingeatler documents are certainly proactive stepsrtbwa
avoiding potential disputes that may arise afteratvard of a contract. Under this heading, opingira|

be provided in general terms without referring tpaaticular type of contract. The progressive steps
toward dispute avoidance and resolution can balédivinto two main stages: (1) Tendering Stage, (2)
Construction Stage (after the award of a contract).

2.1 Tendering Stage: From the Per spective of an Employer

The state organizations are the major employeitheénconstruction industry due to their capabiliy t
secure large capital funds from or with the backafdheir governments. As a public authority, aesta
employer’'s main duty is to provide (procure) goads services for the benefit of the public at thedst
reasonable price and with as satisfactory qualitymaterials and workmanship as possible and witien
time specified; not least because it is the taxeyaf the citizens that is spent under scrutinyer€hare
also large private employers, mostly in the enewgity, petroleum and real estate sectors. Theape
employers can be rather more flexible in termspansling, while their main concern is the turnover o
their investment.

As the contracts are mostly drafted by the empkytie onus is on the employers to make sure lieat t
tender documents are prepared with utmost attestidhat the tender documents are clear, comphete a
without any ambiguity. A possible mistake that emyprs can make is when they put a new project out
for bid; they take an old contract that was use @nevious project and then make it a part oft¢ineler
documents of a new project without thoroughly rewigy and making appropriate changes to it. The
nature of work and conditions and circumstances well/be so different from the previous projectttha
those terms and conditions of the old contractrealonger satisfy the needs of the new project.

Employers’ organizations’ technical and administetcapacity and experience on a particular type of
project that will be bid has utmost importance uoiding and resolving future disputes. Some of the
major drawbacks on the employers’ side during ¢éimeléring stage are the lack of or insufficient techl

and contractual knowledge and experience of staffiroper planning and organization. Among the
consequences of these drawbacks are the incongatiid incomplete terms and conditions, errors,
omissions and ambiguities in the terms and comditioinclear definition of work in terms of scopealan
quality, excessive change orders, delay in findrasi@mngements, delay in pre-award arrangements suc
as expropriation, securing land, buildings, perpgts.
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The sharing of risks and liabilities arising outaf resulting from unforeseen conditions is onehaf
mostly encountered dispute areas in the construatidustry. These conditions are such that, asvtire
“unforeseeable” suggests, they can not be predieteskssed and priced with certainty at the time of
bidding. It is thus for this reason that the emplsyshould attempt to balance such risks within the
contract based on the parties’ ability to deal wittm. In allocating risks, such circumstances khba

well defined and classified so that both the em@lognd the contractor are aware of their risks and
circumstances for which they are responsible.

The prevailing sentiment in the construction indygste. as in a design-build contract, is two-fuxdd on
the one hand, contractors think that employers wzarh to build a palace where the contract callsafo
two-bedroom dwelling, and on the other hand, enmgieyhink that contractors want to build a two-
bedroom dwelling where the contract calls for apal This is a big dilemma in the construction sidu
that, unfortunately, can prejudice the partiestiseents about each other even in the very earbjestaf

a project. If the contract terms and conditions @epared by the employer, it is the employer'sydat
eliminate such potential misunderstandings andmeigretations. Also, the bidders should request fo
clarifications from the employer during the tend&ge should he feel that the defined scope of wgrk
not clear, complete or contains ambiguity. Failioglo such is the first step toward disputes latehe
construction stage.

2.2 Tendering Stage: From the Per spective of a Contractor

The contracts are mostly drafted by the employed added to the tender documents. Thus, it is the
employer who picks and chooses his favorite ternm @nditions and retains the leverage over the
bidders and eventually over the contractor. Frois fierspective, one can see the employer as an
advantaged party and the contractor as a disadyedhigarty. But this can only be valid if the conotea

did not voluntarily submit his offer to the employ®uring the bidding process, the employer spesifi
the terms and conditions of the contract and tdddys examine the bid documents and if they conside
those terms and conditions to be acceptable, theyngubmit their offers. This is done in a complete
voluntary basis. By submitting his offer, a biddetknowledges the terms and conditions and is
considered to be ready, willing and able to perfthemworks and to fulfill the obligations as settlfioin

the contract documents. Having this in mind, thesinimportant thing that contractors can or showldsd

to let the most experienced people handle the iddiocess. Those people who have spent theirrsaree
in running projects and or administering contraats the best resources of a company with their vast
experience not only on technical but also on caetiad issues. The lack of or insufficient techniaad
contractual knowledge and experience, lack of kedgt on local laws and regulations are some of the
major drawbacks on the contractors’ side. Amongcthresequences of these drawbacks are the lack of or
improper site investigation, lack of or insufficternsk identification and assessment, lack of tlhigio
review and understanding of tender documents amallyi the most important one, insufficient bid
estimate. During the bid preparation, proposed ¢eamd conditions of a contract may seem to be
innocuous to some people in charge of bidding, thag do not pay enough attention to them. Or some
people may think or be of the opinion that conttacins and conditions are usually the same, therefo
what they did at the last job are probably the samehat of the new job. Or there may be a lack of
information exchange between the estimators fomthek and the ones within the company who would
eventually run the project. The common sense distdtat an imprudent contractor will end up witlo tw
choices; the first choice is to accept the consecgeand lose money and the second choice is kaapic
battle with the employer to recover losses. Thiedathoice will be inimical to the spirit of a coatt and

it paves the way for disputes.

If there is any lack of clarity or any ambiguity ihe tender documents, it should be conveyed by the
bidders to the bidding authority for clarificatioBeing silent on such ambiguities for future claim
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opportunities should not be the way to go. Firsthay prevent the company from making a correct
estimate, and secondly, there is no certaintyter l&cover any cost resulting from it.

2.3 Construction Stage: From the Per spective of an Employer

Once the contract is signed and the notice to g@é® given, the contractor begins the work. Thet fi
few months are usually the best time period forciigtractor as well as the employer. People arieskc
about a new project, stress level is not yet higth pressure has not yet set in among people. The mo
the contractor is involved with the works, the mpreblems surface, and the atmosphere starts taggeha
This change, by and large, is the direct resulamfagglomeration of problems, some of which are
attributable to the employer, some of them to th&tractor.

Experience reveals that one of the root causedspltks lies in the details of contract documeltts.
could be an error or omission in the design drasjiramn ambiguity within or between contract clauses,
missing site data, unclear scope of work or uncéegraration of responsibilities and liabilitiesvibetn
the parties and many to name. If adequate preliyisiady has not been done during the pre-tendér an
tender periods, it is most likely that the partrell face with disputes during the constructiongsalf
such reasons for disputes are caused by the emplingm it should be the way for the employer to
amicably settle such disputes with the contractohere will be no benefit to the employer in demgyin
such responsibility as it will only deteriorate hidations with the contractor and will build misst.

Experience also reveals that employers’ organimatidechnical and administrative capacity and
experience have utmost importance in avoiding agsblving disputes as encountered during the
construction period. Some of the major drawbackshenemployers’ side during the construction stage
are the lack of or insufficient technical and cantual knowledge and experience of staff, lack of
awareness for priorities, lack of authority or mance to make a decision and characters of peztonn
Among the consequences of these drawbacks areethgsdin decision-making, i.e. causing delay in
review, approval or rejection of contractor's sussinons, delays in handing over land/buildings and
obtaining permits, interferences to contractor'skydelays caused by third parties, i.e. due toleyep's
lack of coordination with third parties, insufficiefinancial arrangements, acting unreasonably and
unfairly against the contractor, intentional orntantional non-compliance with the terms and caoioi,

etc.

During the tender stage, there is no direct dagap-interaction between an employer and a contracto
simply because the contract is not yet awardede@ime contract is awarded and signed, the employer
and the contractor engage in direct communicatigtis each other on a daily basis. This communicatio
takes place between the personnel of both pa@iessequently, what is important is not only how the
contract is written, but also how the people wit.&5o0 the characters of people, their persondlsski
attitudes and desires will become important and théve influential effect on the avoidance and
resolution of disputes.

There are people who administer projects. No matber the project management team is set up, ipis u
to those people to pick and implement their owthesity resolving disputes. Each individual’s obséiom

and comprehension can be different than the otlsershe actions, approaches, attitudes and skills w
also be different from one person to another. Wbile person may elect to take a though stancestgain
the contractor, another may elect to take moretipaliapproach. Whatever the case may be, a true
dispute resolution environment can only be creatbdn there is a trust between the parties. In this
regard, a portion of the responsibility to buildckurust belongs to the employer. This respongjbili
necessitates even more credence on the employee’'svben the employer is the party, per the conhtrac
stipulation, to make a decision or a determinatinra claim issue.
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During construction, it is inevitable that changesur due to differing circumstances and conditidmgs
requiring the employer to issue change order. Whdrecomes necessary to change a portion of the
works, it is essential to assess possible impafctheo change so that potential risks of making such
change can be identified. For a prudent employssessment of risks should be the first thing to do
before issuing (or instructing) a change order workhe contractor, and if possible, the employmusd

seek to make an agreement with the contractor a$dobears what risk. Absent such an assessment and
agreement, the employer is likely to run into disguater with the contractor.

In situations where an employer is to give an atzceg, approval or disapproval, consent and or an
instruction, the employer should act with care ditidence. Inaction or any unreasonable delay tioac

by an employer is his prerogative, but such cirdamses may exacerbate the impact of an on-going
event and are likely to lead the parties in to atiep.

The decision-makers in state organizations arellysuader strict scrutiny as they are subject tevant
rules and regulations pertaining to their own adshiative laws. Spending tax money in construction
projects by the state employees, particularly witenge amounts are involved, always draws attergfon
the public. There are certain departments withan gbvernment organizations whose duty is to control
and audit such projects in terms of money sperdpleeworking at these departments usually have the
authority to question relevant employees who arehigrge of the project as to how and why they made
certain decisions as well as payments to a cowoirachis is a fact and a critical point where, tats
employers’ organizations, decision-makers may lhgctant to make decisions where the intention is to
avoid or resolve a dispute with concession. Thisobees more evident when the contract terms and
conditions are not sufficiently clear in terms obpe of work and separation of obligations.

In general, most state projects are or have toAzeded based on competitive bidding in order totiget
lowest price. The inevitable result of this is tbatthe one hand, the employer awards the corttvabe
lowest bidder, on the other hand, the lowest bidder contractor, attempts to recover loses optbét

gave up at the bidding by filing numerous claims\ary opportunity he gets.

Under such circumstances, the state employers $@we limitations in avoiding or resolving disputes;
such as limited or no flexibility in contract pragement processes, no flexibility in choosing a cactbr

of their choice, and limited ability in negotiat®no make concessions in order to avoid or resolve
disputes. Amid these limitations, the state empioyéll only have the following options:

i) Empowering decision-makers in their organizationghwsufficient and privileged
authority to make decisions in avoiding and resw\disputes,

i) Seeking (and relying upon) third party advice andlecisions, e.g. DRB, DAB, Expert
Witness, or Arbitrator.

2.4 Construction Stage: From the Per spective of a Contractor

The contractor's personnel’'s technical and adnrafiste capacity and experience also have great
importance in avoiding and resolving disputes durthe construction period. Some of the major
drawbacks on the contractors’ side during the cansbn stage are the lack of or insufficient tachh

and contractual knowledge and experience of siaffproper planning and organization, lack of
awareness for priorities, lack of coordination amguersonnel. Among the consequences of these
drawbacks are the delays in submissions, delapbtaining permits and approvals, delays in progress
low or lack of quality in work, delays caused birdiparties, i.e. due to contractor’s lack of capadion

with third parties, acting unreasonably and unjeadainst the employer, intentional or unintentloran-
compliance with the terms and conditions, e.g. compliance with notice provisions.
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The site staffs need to be in close coordinatioth iiose who prepared the bid so that what was
envisaged and included in the bid by those who gnexpit will be the same as what the site staff wil
build on the site. This may help obviate situatitmst can cause a dispute with the employer where t
site staff may think certain portion of work is riotluded in their scope while the estimators Hagbaly
envisaged for it and included in their estimateothier potential cause for disputes is the quafitywark.
Those who are in charge of managing projects shbeldamiliar with the specifications and contract
drawings in order to make sure that what they baiitdin conformance with the contract.

For the sake of saving money or the urgency ohdedg contractors may not be willing to spend money
or time in doing site investigations. Some congaunay require the contractor to do a site invesitiga
after the award of contract and or to scrutinize ¢bntract documeritso identify any errors, omissions
or inconsistencies and to inform the employer ahswithin a certain period of time. Most contraatso
contain notice provisions under which the contmadoobliged to notify the employer of an event or
circumstance giving rise to a claim within a certmiumber of days. Failing to comply with such
provisions may cause the contractor to forfeitrigbt to recover any cost and time. Experience show
hitherto that an absence of or limited site inygggton will most likely lead the parties into digpes as it
results in unforeseen expenditure. The notice prows are also the leading causes of disputes batwe
the employers and the contractors. Therefore, tharactors should pay utmost attention to such
provisions and encourage their staff to be prugdentanaging their contracts.

Usually, a contractor, once awarded a contractehago find subcontractors to give out portionshef
works for the reasons that they get those portafnge work done cheaper and that they allocate the
risks. However, imprudent, inexperienced and urifiedl subcontractors represent high risk for the
general contractors and are likely to cause disph&tween the general contractors and the employers
Therefore, contractors should be highly careful eigdant when seeking a subcontractor.

In a contractor’s organization, the project managéhne key person. He/she is the person who daa dr
project to success or to quagmire. He/she is theopewho provides guidance to his/her staff inrthei
daily doings and their dealings with the employlarsome contractor organizations, project managers
assign an individual(s) to administer contractsaugs, i.e. for managing claims and change orders,
order to focus on constructing the works. Theséviddals deal with contractual issues on a dailgiba
and are sometimes given the authority to negotidétte employers. It is therefore up to these indivts’
capabilities, experience and skills to help buitd anaintain trust with the employer. The projechiager
should not distant himself/herself from the contatissues and should keep close attention thdris/
own staffs’ attitudes and actions against the eygrldJnreasonable and unfair demands, dubious and o
instigating statements, untoward behavior, gruntpudes towards the employer will result in distrin
reciprocation and even unnecessary confrontatisitahtions, and will no doubt pave the way for
disputes. It is also often encountered when ttaiogls go sour that the parties start to act atit fof tat”
basis. This is certainly unproductive and even damgs for the course of the project and this wilhd
way be conducive to resolving disputes and onlyp hial exacerbating the relationship between the
employer and the contractor.

3. Dispute Avoidance and Resolution: On paper or in the minds of people?

One might have already realized that all said alwoveerning how and why disputes emerge boil down
to two facts: (1) How the contracts are written, 2man factor in interactions between the parties

! e.g. FIDIC Silver Book, Sub-Clause 5.1
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3.1 Dispute Avoidance during the Tender Stage

It is mentioned above that in the tender stage; thd avoidance of disputes is of relevance fopiduties
absent a signed contract. As the old saying gabe:Devil is in the details”, so the parties cancddain
things to avoid disputes in the tender stage, shiateattributable to the employers are:

Vi)
vii)

viii)

the language of the tender documents is clear addretandable by all parties and the
contract documents are free of errors, omissiodsaambiguities

the terms and conditions, specifications, plans dmagvings are complete and accurate
so that the scope of work can be easily and clédedytified,

certain provisions that are the common causes sguties are carefully and properly

drafted, e.g. variation and pricing proceduregyvedlble costs, time extension procedures,
claims procedures, work defects and remedial woskgrures, payment procedures, etc.
risks are properly identified, balanced and alledawhile the roles, responsibilities and

liabilities are discretely separated between thpleyer and the contractor,

pre-bid arrangements are properly planned, orgdnéael made so that the works can
start without any delay and or interruption, i.iée slata, permits obtained, expropriations
completed, design completed, access to site readly,

the financing for the works are sufficiently an@mptly arranged,

the means and methods for resolving disputes dmeedeand procedure is provided in

the contract conditions,

the employer to seek advice from and consult wigbpte whose have vast experience
and knowledge in technical and contractual issues.

On the other hand, there are certain things tleabitiders can do, some of which are:

to read and understand the tender documents thusoaqgd clearly, inspect the site
thoroughly, identify risks, understand the scopwoffk, responsibilities and liabilities,

to pay attention to details, identify any error, ission or ambiguity in the tender
documents and communicate them with the biddinlyaaity,

to properly coordinate efforts among personnel ancourage communication between
the estimating department and the project team,

to engage most experienced staffs who are welkdarstechnical and contractual issues
in tender preparation.

Once such actions are faithfully taken by the partidiscernable improvements in the avoidance of
disputes can be observed, albeit in the construstiage.

3.2 Dispute Avoidance and Resolution during the Construction Stage

In general, the contractor notifies the employerao€laim issue, and then the employer reviews the
contractor’'s claim submission and disapproves lite Pparties hold negotiations in order to reach an
amicable settlement by exchanging their opinionsoaghy they think they are right. Up to the point
where the employer disapproves the claim or wHegenegotiations fail to produce a settlement, there
no dispute, so there still exists a chance to amgidtential dispute. During this period, the garttan do
certain things to avoid disputes, some of whichadiributable to employers as follows:

i)

if the claim event is arising out of or resultimgrh an error, omission or an ambiguity in
the contract, the employer should approve the claithhout unnecessarily rejecting it as
a first stage,
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i) the employer should be diligent in reviewing, apimg or rejecting the contractor’s
submissions within the time stipulated in the cacttiso that the contractor does not incur
any unnecessary delay and cost,

iii) if the employer is required to obtain any permilicsenses and or approvals from third
parties in order to allow the contractor to startentinue the works, the employer should
act diligently in obtaining such,

iv) the employer should arrange the financing for tt@eot in a timely manner so that the
employer does not fall behind in payments to theremtor,
V) the employer should act proactively and in goothfa his dealings with the contractor

without a hidden agenda,

Vi) the employer should not interfere with the contrdst work unless it is absolutely
necessary, i.e. for safety reasons, and unleswdhie performed by the contractor is in
compliance with the contract,

vii) the employer should always keep the communicatioes|open with the contractor,
should act proactively and in good-faith in all lifegs with the contractor,

viii)  the employer should make sure all its personna&hisrge of the project has sufficient
knowledge and experience in managing the contradtal staff should be properly
trained and encouraged to understand the valuisjpdtg avoidance and resolution,

From the contractors’ perspective, the following b& done to avoid disputes:

i) contractual submissions should be made, permits egppdovals should be obtained
within the time stipulated in the contract and etifeely coordinate issues with third
parties in order to prevent delays in the progoéske works,

i) in order to achieve the required quality, the cacttispecifications, plans and drawings
should be thoroughly reviewed and well understood,

iii) in pricing of change orders and claims, the stadfdd follow the contractual procedures
correctly and should stay away from any suspicamts in calculations of cost and time,

iv) the contractor should act in compliance with theneand conditions of the contract, i.e.
a proper site investigation made, notice provisimomsplied with,

V) the contractor should always keep the communicdis open and should be in close

coordination with the employer,

Vi) the contractor should act proactively and in gaaithfin all dealings with the employer
without a hidden agenda,

vii) in selecting subcontractors, the contractor shanlike sure that he selects reliable,
experienced and competent subcontractors,

viii)  the contractor’'s personnel should not make unreddenand unfair demands to the
employers, should not behave untowardly and showmpy attitudes towards the
employer.

It should not be taken as if all disputes can hmded. After certain time has passed, the parntied their
best in avoiding disputes, but the situation hasiedo a point where the parties can not reach an
amicable solution for their differences. Then, whallt happen? If a contract does not provide for a
dispute resolution mechanism, the only remedy lier parties is to go to courts, which is a costlgl an
lengthy process. Indeed, this is why alternativspudie resolution techniques and methods are deagtlop
over years in an attempt to resolve disputes cheape faster between the parties. Today, there are
commonly used techniques and methods in the catistnuindustry to resolve disputes, some of which
are Mediation, Dispute Review Boards (DRB), Adjdion and Arbitration. Having known these facts
and the benefits of new techniques and methodsg tilsean increasing trend among employers in the
construction industry to incorporate such dispesolution clauses in the contracts.
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By inference, by adapting a dispute resolution négplre in a contract, the parties acknowledge tioe fa
that in case they can not resolve their differentbesnselves, they would need someone outside the
contract to help them in doing so. The criticalntdiere is that the person from whom help is sought
should be independent of and impartial to the @srind be competent. The provenance of disputks is
differences in opinions. The differences in opisi@an occur subject to each party’s own interestsgs,
aims and beliefs. But the crux of the issue is thian someone makes a decision whether all thirgs a
considered objectively or in prejudice. Having some independent and impartial involved in the
process, the parties will have a chance to havestiue in dispute be seen by a second pair ofayeso
obtain a presumably objective opinion. By havingohijective opinion, the parties can better re-eatslu
their thoughts, beliefs and opinions, thus giving parties another chance to come to a resoluiond
some commonly used dispute resolution techniguesnédiation and dispute review boards (DRB)
processes, an independent and impartial third peidyides an objective opinion or recommendatians t
the parties, which help create an environment solve disputes by the parties’ own wills, whereas i
adjudication and arbitration processes, a decisionade by an independent and impartial persorttad
parties are bound by that decision. So it is uph® drafting authority (the employer) or to botle th
employer and the contractor if mutually agreeda®,to how they wish to resolve disputes; by mutual
consent and own-will or by enforcement. As a gorangple of this, based on the data provided by the
Dispute Resolution Board Foundation (DRBF)ut of 1860 disputes referred to Dispute Revievarls
worldwide, 1718 disputes were settled amicably lkeetwthe employers and the contractors. This reveals
a success rate of 92 percent.

3.3 Dispute Avoidance and Resolution in the Minds of People

As indicated above, the success in avoidance pliths on paper, i.e. on the contract documentghéor
most part depends on the employer’s ability andingihess. Let us imagine that an employer prepares
such a perfect contract that is complete, accumatefree of any errors, omissions and ambiguitizs

we draw a conclusion that under such circumstatieeparties will never go into disputes? The author

of the opinion that no matter how perfect the caxcttis written, disputes will emerge.

The actions, intentions, interests and needs of¢ople involved in the management of a project bey
different from one to another. Particularly, thaseolved in contractual issues on both sides haitieal
roles in this respect. Some examples of such sinmtre:

¢ The people in the contractor's management teanzectilat the actual cost of work is running
over what was planned for because of the contractevn delays, inefficiencies, rework, and
cost overruns, thus causing a negative cash-fldhwe. @eople may think that they can recover
such costs by making claims while blaming the ewygoor others despite the fact that the
contract does not provide entitlement for suchnaailn this situation, the contractor will be
gambling where the chances are slim for him to vecobut chances are great to ruin the
relationship with the employer. The consequenfigot of contractor’s such actions will be for
the employer to lose trust against the contractause the employer to be more suspicious
about the contractor’s other claims and perhapstlea employer to react in retaliation.

¢ The people in the employer's management team wetralre to secure enough financing or
did not want to spend more money for unexpectaghiins. The people may think that by
including a “catch all clause” in the contract vehilot clearly defining the work, they would get
away from extra expenses and hold the contracsporssible for such unexpected situations.
By not paying the contractor, the employer will sadhe contractor to lose trust and make the
contractor think that the employer is taking adagetof him.

2 The Dispute Resolution Board Foundation (DRBF)aison-profit organization dedicated to promoting th
avoidance and resolution of disputes worldwide gisire DRB method. Their website is www.drb.org.
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¢ The contractor’s strategy can be such that numectaims are made against the employer
depending on the creative minds of the persons administer the contract, in order to keep
the employer busy and under pressure and creasssin an effort to obtain leverage in
negotiations. The employer then loses trust andidmmce in the contractor and reacts in
retaliation.

¢ A person in one of the parties’ organizations mayenhad a bad experience with another
person in the other party’s organization and hageudge against him/her. Consequently, these
people might try to put a spoke in each other's eldieThe corollary is that the relationship
between the employer and the contractor gets salitemnse, thus pave the way for disputes.

¢ A person in the employer’s organization unnecelysarid unreasonably rejects a contractor’s
submission to cause him to delay the works in dortefo cover up delays caused by the
employer. On the contrary, the contractor delagsibrks (particularly change order works) by
intentionally creating artificial excuses, in amaio cover up delays caused by the contractor.

¢ On the contractor’s side, the more claims the pefies with an anticipation to recover more
money from the employer, the better the image af fferson within the company. On the
employer’s side, the more claims the person rejgiits an anticipation to keep the cost down,
the better the image of that person within his pizgtion. Such personal aims and interests,
encouragement of such behavior by the managememhaking such behavior a part of
company culture will diminish trust between thetigax.

Such behaviors are the stumbling blocks for avgidind resolving disputes solely attributable to Aaom
behaviors. The mutual trust is based on reciproaitg sooner or later the pervasive repercussions of
conceived intentions of the parties will be seawughout the course of the project. This has beeh a
will represent a danger for the successful commbetif a project and should certainly be eliminafeuke
notion of dispute avoidance and resolution shooldomly be a matter for people at the project lelbat

it should also be grasped by the top managemeat fandamental element of their company culture.
Trying to make a change in a company’s businegsareuis not so easy by starting the change ontlyeat
project level unless the top management is readyndlting to accept that change.

It was mentioned above that there is a prevailiegtiment in the construction industry between the
employers and the contractors. Because of thisapgat sentiment, both parties start the projech wit

mistrustab initio and any invidious action by either party will ezatate the situation. For this reason,
the author suggests that the parties always agbad-faith and show their sincerity all along, ndt in

the kick-off meeting. Only then, the mistrust vidkgin to fade.

Obviously it is almost impossible for one partyktoow the other party’s true intention per se uniegs
expressly disclosed. But the actions of the pavti#sio doubt mirror such intentions.

4, Conclusion

The contracts are prepared and managed by theepdbpk; therefore, appropriate to conclude that
everything boils down to one factor, the humandacthe overall success in avoidance and resolation
disputes in the construction industry depends @nabilities and willingness of the people and it is
perfectly the prerogative of the responsible s#atffiin the organizations of both employer and cactior.
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