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The Right ADR  
 

Ernest C. Brown, Esq., P.E. 
Member, AAA National Construction Panel 

Partner, Smith, Currie & Hancock, LLP 
San Francisco, California 

(800) 832-6946 
 

The US Construction Industry is traditionally one of the most contentious segments of 
commercial enterprise. The nature of the work involves a great number of private players, local 
public entities and community groups, A/E and construction entities, sureties, insurance 
companies and complex issues.  

There are many engines of change on a project, including environmental, political and 
economic. These drive disputes over extra work, design changes and project delays. These 
project events result in substantial costs to all parties and result in a wide variety of project 
disputes. In short, it is a contentious realm. 

In response to these challenges, the industry has developed a sophisticated array of 

generally means resolving disputes without the use of a court or jury trial. In reality, almost all 
disputes are resolved without a trial and the number of construction disputes that are actually 
resolved by a jury or judge is estimated at less than 5% by most legal practitioners.  

These are the three major categories of construction disputes: 1) Contract Disputes on 
large and small construction projects, involving mainly extra work and delays, 2) Construction 
Defect Claims, where the major topics are repair costs and loss of use, and 3) Construction 
Accidents, involving liability and compensation for injured workers and financial recovery for 
third party property damage. (This seminar will largely concentrate on the first of these, where 
the most sophisticated methods of dispute resolution are currently being deployed in hundreds of 
projects.) 

On a small, repetitive project the contractor may be able to finance the disputed work, 
thus postponing the dispute resolution process until after the job is complete.  If the dispute is not 
too substantial, the final list of change order disputes can be resolved after the project is 
complete, in one venue; when the facts are known. This is the path chosen for Caltrans disputes 
where the majority of contracts require arbitration after the Project is complete.  
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But where a large project spans many years, the contractor cannot afford to finance extra 
work costs and overhead until completion of the project. Furthermore, subcontractors may 
complete their work months or years before the end of the project as a whole. 

And on Design Build and Public-Private Partnerships where responsibilities for 
permitting and design are divided among many parties, substantial disputes may stall the project 
until long after the squabbles are resolved. Without real-time resolution of issues, such projects 
are subject to extremely long delays and radically increased project costs. 

On complex projects, advanced ADR tools can provide the real-time resolution of 
disputes that can be invaluable, as well as a dispute process for more significant issues. Even on 
smaller projects, these same principals can be applied in a leaner, less costly way that can 
substantially sooth project delivery and reduce the frictional costs of litigation.  

The following are checklists that are helpful in selecting, implementing and utilizing 
dispute resolution:    

1. When Do You Select the Construction ADR Tool?  
1. When you Write the Contract (packing the tool box) 
2. When a Dispute Starts (grabbing the right tool) 
3. Private v. Court-Ordered During Litigation 
4. Post-Trial and Appellate ADR 

2. Strategic Issues in Selecting the Right ADR "Hammer": 
1. Size of the Dispute 
2. Complexity of the Issues 
3. Need for Discovery 
4. Cost of Resolving the Dispute 
5. Financially Crushing the Opponent 
6. Speed of Resolution 
7. Industry Knowledge of Qualified Neutrals 
8. Method of Selecting the Neutrals 
9. Who Pays for the Neutrals 
10. Value of Privacy 
11. "Fact" Case v. "Legal" Case 
12. Exchange of Documents 
13. Involvement of Experts 
14. Venue of the Action 



Choosing the Right ADR Method for Construction Disputes 
Ernest C. Brown, Esq., P.E. 
Page 3 

 

 

15. Location of the Hearings 
16. The Need to Bring in Third Parties 
17. Interest of Major Parties in Settling 
18. Insured Losses and Bonding 
19. The Runaway Jury 
20. Bankruptcy of a Party 
21. Political Considerations (Public Boards) 
22. Judicial Review 

3. Types of Construction ADR  
1. Meet and Confer 
2. Partnering 
3. Mediation 
4. Standing Neutral 
5. Ombudsman 
6. Dispute Review Boards 
7. Fact Finder 
8. Hearing Officer 
9. Project Neutral® 
10. Contractual Arbitration 
11. Standby Arbitration Panel 
12. Private Judging 
13. Stipulated Reference (CCP 638) 
14. Judicially Appointed Reference (CCP 639) 
15. Special Master 

4. Practical Considerations:  

1. Who, What, When, How & Where? 

2. Scope of Jurisdiction? 

3. Advisory or Binding on the Parties? 

4. Professionally Administered or Ad Hoc? 

5. Appealable? Enforceable? 

6. Disclosures, Advance Deposits & Fees  
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5. Important Sources of Law:  
1. California Arbitration Act: Civil Procedure 1280, et esq. 
2. Federal Arbitration Act: 9 USC 1 (Also see Federal Alternative Dispute 

Resolution Act of 1998 (28 USC 651 (b)) 
3. State Contract Act: Pub Contract Code 10240 (Arbitration) & California Code 

of Regulations tit. 1, 1300, et seq. 
4. Local Agency Claims: Pub Contract Code 20104.4 ($375,000) 
5. HOA Claims Against Builders: Civil Code: 1375-1375.1  dispute resolution 

facilitator.  
6. Reorganized California Rules of Court: The California Rules of Court were 

reorganized and renumbered to improve their format and usability, effective 
January 1, 2007. 

7. California Evidence Code: Sections 1115, et seq. (mediation privileges), Section 
1152 (settlement discussions) 

8. California Code of Civil Procedure: CCP 998 (Settlement Offers) & CCP 664.6 
(Settlement Enforcement) 

9. Other California Codes: Arbitration: A total of 328 code section group(s), 
Mediation: A total of 175 code section group(s), (e.g. CSLB Arbitration (B & P 
7085). These do not include ordinances or rules of the California County, City or 
local agencies.) 

10. Other US Codes: Arbitration: 318 Statutes, Mediation: 216 Statutes, 
Ombudsman: 120 Code of Federal Regulations. 

11. Recent California Court Cases:   Bowers v. Lucia (2012) (a contract term for 
binding mediation is enforceable); Ahdout v. Hekmatjah (2013) (arbitration 
awards that allegedly fail to enforce the Contractors' State License Law 
disgorgement provision are subject to judicial review). 

12. Pending California Legislation: Legislative Bills introduced so far in the 2013-
14 Session: Mediation - 2 and Arbitration - 4 Bills 

13. Indian Tribes: Arbitration Agreement as waiver of Sovereign Immunity 
14. International Arbitration: 9 USC 201 (Treaty on Enforceability of Foreign 

Awards), California CCP 1297.11 (International Arbitrations in California), 
Carriage of Goods at Sea, International Chamber of Commerce, etc. 

 
 
 
 
 
 



Choosing the Right ADR Method for Construction Disputes 
Ernest C. Brown, Esq., P.E. 
Page 5 

 

 

6. When Litigation Starts  California Judicial Council Case Management Statement 
(CMS) Form 

1. Mediation (CMS Section 10. c. (1)) 
2. Nonbinding Judicial Arbitration under Code of Civil Procedure section 1141.12 

(discovery to close 15 days before arbitration under Cal. Rules of Court, Rule 
3.822(b)) (CMS Section 10. c. (4)) 

3. Binding private arbitration (CMS Section 10. c. (5)) 
4. Neutral case evaluation (CMS Section 10. c. (3)) 

Variation - Bench-Bar Panel 
+ Settlement Conference (CMS Section 10. c. (2)) 

7. Proposed Uniform Laws - Arbitration & Mediation 
The National Conference of Commissioners on Uniform State Laws (NCCUSL), now 
in its 121st year, provides states with non-partisan, well-conceived and well-drafted 
legislation that brings clarity and stability to critical areas of state statutory law. 
 
REVISED UNIFORM ARBITRATION ACT (2000): This act revises the Uniform 
Arbitration Act of 1956, adopted in 49 jurisdictions. The primary purpose of the act is 
to advance arbitration as a desirable alternative to litigation. A revision is necessary at 
this time in light of the ever-increasing use of arbitration and the developments of the 
law in this area. 
 
ENDORSED BY: American Arbitration Association, National Academy of 
Arbitrators, National Arbitration Forum 
 
UNIFORM MEDIATION ACT (2001): Provides rules on the issues of 
confidentiality and privileges in mediation. The Act establishes an evidentiary 
privilege for mediators and participants in mediation that applies in later legal 
proceedings. It also provides a confidentiality obligation for mediators. The Act was 
amended in 2003 to add a section on International Conciliation.  
 

 



!
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Arbitration &
Litigation By Susan Zuckerman

C O N S T R U C T I O N

Comparing Cost 

An expert panel assesses the cost of arbitrating and liti-
gating a hypothetical two-party construction dispute.

in
Construction

The key question everyone asks about arbitration is whether
it is cheaper than litigation. The problem with answering
this question is that rarely does one have the opportunity

to arbitrate and litigate the same case. It is only possible under a
statutory scheme providing for non-binding arbitration and allowing
a dissatisfied party in arbitration to seek a trial de novo.1 The only
other basis of comparison is the rare instance in which a lawyer has
the opportunity to arbitrate and litigate two similar cases.2



71D I S P U T E  R E S O L U T I O N  J O U R N A L  

For this article, we asked three experienced
construction litigators and arbitrators from dif-
ferent parts of the country—Joseph F. Can-
terbury, Jr., of Dallas; Christi L. Underwood of
Orlando, Florida; and Howard D. Venzie Jr. of
Philadelphia3—to estimate the claimant’s cost of
arbitrating or litigating in state court4 a hypo-
thetical two-party construction dispute5 in order
to see how they compare.

Wanting more than a cursory “bottom line”
estimate, we asked our experts to first opine on
how the case would be staffed by counsel and to
set the attorney fee rate.

Then we asked them to identi-
fy the varied representational
activities they typically see at each
stage of construction arbitration
and litigation, and then estimate
the hours required to perform
them. (We are not suggesting
this is the “ideal” arbitration or
litigation.) We asked them not to
artificially increase the cost of lit-
igation by adding litigation activ-
ities (e.g., a motion to join third
parties).

Our experts determined that
this hypothetical would likely be
staffed by a mid-level partner, an
associate and a paralegal. The
hypothetical rates charged for
their services are $300, $200 and
$100 per hour, respectively.

We calculated the arbitrator’s
compensation using a $2,200 per
diem rate, and the mediator’s compensation
using a $310 hourly rate. These rates represent
an average of the rates charged by  AAA arbitra-
tors and mediators from different parts of the
country.

Table 1, which represents the costs of the
hypothetical arbitration, shows a total outlay for
the owner of $94,500, while the costs of litiga-
tion, shown in Table 2, are 27% higher at
$120,300. We show the estimated costs of the
owner’s outlay for mediation in Table 3 at
$10,140, clearly the most economical choice. 

Then, of course, there is the issue of appeals.
An appeal as of right is an almost irresistible
temptation in litigation. According to our ex-
perts, this would add another $25,000-$35,000 to
the cost of resolving the dispute. By comparison,
they think that the cost of preparing a motion to
vacate or defending against one would cost
between $5,000-$7,500.6

Although these cost estimates are undeniably
speculative, our experts believe that the figures
shown for arbitration are fair and reasonable.
They have also pointed out that because arbitra-
tion is a flexible process, the estimated arbitration
costs could be reduced by streamlining the pro-
ceedings to eliminate certain activities in Table 1.
For example, the parties could agree, either in
their arbitration agreement or in an early prelim-
inary conference, that there would be no deposi-
tions or dispositive motions (which are rarely
granted anyway) or post-arbitration briefs. If

these steps are eliminated, the
owner’s costs in the hypothetical
arbitration would be $81,500,
while the litigation would cost
47% more ($120,300).

Another area of potential sav-
ings is attorney fees. More than
half the cost of arbitration is
attributable to lawyer time spent
on the case. Attorney fees could
be reduced by an agreement
with counsel to staff the case
with one attorney, with minimal
delegation to associates and
paralegals.

As to litigation costs, our ex-
perts believe their estimates are
conservative because litigation
tends to involve more activities
than are listed in Table 2. Thus,
the cost of litigating probably
would be greater than $121,100.

Despite the speculative nature
of this exercise, we think this cost comparison
should interest owners, design professionals, con-
tractors, subcontractors and anyone else who has
to determine the forum in which to have claims
decided. While the difference in overall cost
between the two processes will probably attract
the most attention, the estimates of the compo-
nent costs should be of interest because they shed
light on areas where there is potential for parties
to control the cost of the case.7

This article does not compare the overall time
it would take to conclude the hypothetical arbi-
tration or litigation because there are too many
variables, particularly on the litigation side, for
example, venue and docket congestion. While
our experts have different ideas about the length
of proceedings, they agree that, if counsel for
both sides cooperate and desire to move the case
along, that arbitration is still generally faster than
litigation.

The estimates 
of component
costs should 

be of interest
because they
shed light on
areas where
there is the
potential for
cost control.
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C O N S T R U C T I O N

REPRESENTATION ACTIVITIES IN HYPOTHETICAL ARBITRATION

REPRESENTATION ACTIVITIES IN HYPOTHETICAL LITIGATION

Some of the activities in litigation are the same
or similar to those in litigation, but the amount
of time spent by counsel is greater. For example,
our experts estimate that the fact investigation
and preparation of a complaint in litigation
would take 24 hours.

Parties often file objections to pleadings in liti-
gation, unlike in arbitration. Our experts do not
address these costs in Table 2, so the reader
should mentally add them.

There is nothing in litigation that is compara-
ble to the AAA’s administrative conference.

The first activities “priced” by our experts are
steps counsel would take to investigate the mag-
nitude of the owner’s claim (which involve a site
visit and interviews with key personnel) and pre-
pare the demand for arbitration. Our experts sug-
gest that these activities could take 16 hours. We
are assuming that no counterclaims are filed by
the architect in the answer.

The next activity is participation in an AAA
administrative conference with the case manager.
Our experts say this would take no more than
one hour on the phone.

[We are assuming that the owner and the
architect agree to mediate using a local attorney
as the mediator. Counsel’s activities related to
mediation would involve drafting written media-
tion submissions; selecting the mediator; attend-
ing the mediation (which our experts suggest
could take 1.5 days in a case of this nature); and
wrap-up activities (18 hours in all). We are
assuming that the mediation terminates without a
settlement. Counsel’s mediation-related activities
are set out separately in Table 3, along with the
mediator’s compensation and expenses. It did not
seem appropriate to include these costs in the
total arbitration costs.]

We are assuming that the parties select a local
construction lawyer who has no conflict of inter-
est as the arbitrator.

The next cost estimated is counsel’s participa-
tion in a preliminary hearing on the telephone with
the arbitrator. This is estimated to take 2 hours.
We are assuming that this results in an arbitral
order scheduling a document exchange, four depo-
sitions (two experts and two fact witnesses for each
side), each to take no longer than 5 hours, and a 4-
day hearing that will include a site visit.

The next activities involve discovery. Our
experts estimate that it would take an associate
perhaps 3 hours to prepare a document request
and 16 hours to go through the client’s files, read
the documents, duplicate and then “Bates”-stamp
them for production to the adversary.

As for depositions, they assume 10 hours to
prepare four witnesses to be deposed. We are
assuming that each deposition takes 5 hours, as
allowed by the arbitrator.

Our experts think there would be third-party
document discovery (from the contractor, sub-
contractor and possibly the engineer) in a case
like this, and estimate the cost of this activity at 8
hours.

We are assuming for purposes of the hypo-
thetical that there is a discovery dispute. Our
experts say that the arbitrator would deal with
this by telephone in about 1 hour.

Also priced is time that counsel must spend
with the owner’s expert, guiding the investigation
and assisting with the preparation of the expert
report. Our experts estimate that this could take
4 hours.

Also included is the time to respond to a dis-
positive motion to dismiss. Our experts estimate
that this might take 5 hours.

The next activity is counsel’s preparation of a
statement of claim for the hearing. This is esti-
mated to take 4 hours.

The four-day arbitration hearing follows. The
estimate of counsel fees is based on 12-hour work
days during which counsel prepares the witnesses
to testify in the evening and attends the hearing
during the day. Also included is the time spent
preparing the owner’s post-trial brief, which our
experts suggest could take 16 hours.

The owner of a commercial building has a claim
against an architect arising out of a remodeling
project. The claim is for design defects and inade-
quate workmanship in connection with the floor-
ing, which the owner contends is unstable and suf-

fers from vibration problems. The owner seeks
$600,000 in damages for repair costs and loss of use.

The dispute raises issues of professional mal-
practice, the standard of care, the scope of repair
and loss of use.

HYPOTHETICAL DISPUTE



73D I S P U T E  R E S O L U T I O N  J O U R N A L  

Instead, the attorneys participate in status/sched-
uling conferences with the court. Our experts
suggest that there would be two such conferences
on the telephone with the judge, each taking
about two hours of preparation and telephone
time.

The attorneys also participate in a case man-
agement/scheduling conference in person with
the court, which our experts say would take about
2 hours plus 2 hours more to prepare a case man-
agement order.

Discovery is reputed to be more expensive in
litigation than in arbitration. The reasons are that
the parties are allowed broader document discov-
ery, tend to take more depositions, and typically
exchange interrogatories and requests to admit.
Our experts estimate 27 hours for an associate to
locate, read, stamp and produce documents;16
hours to prepare and exchange interrogatories
and requests to admit; and 15 hours to prepare 6
witnesses for depositions. They think that third-
party document discovery would take the same

ARBITRATION COST COMMENTS

FILING and CASE SERVICE FEE $ 8,500
LEGAL FEES $300 partner rate unless otherwise noted

fact investigation & preparation of demand $ 4,800 16 hours
AAA administrative conference $0\,300 1 hour
1 preliminary hearing via telephone $0\,600 2 hours telephone
Discovery

prepare document request $0\,600 3 hours @ $200 hour
produce documents $ 3,200 16 hours @ $200 hour
prepare for 4 depositions $ 3,000 10 hours @ $300 hour
attend depositions (take & defend) $ 6,000 5 hours @ $300 hour, 4 witnesses
third-party documents discovery $ 2,400 8 hours @ $300 hour
discovery problems $0\,300 1 hour discussions with arbitrator

Facilitate expert witness investigation, case 
preparation and report $ 1,200 4 hours

Respond to adversary dispositive motion $ 1,500 5 hours
Prepare statement of claim $ 1,200 4 hours
Final hearings $500 hour for 1 partner and 1 associate

prepare for & attend $24,000 12 hours per day for 4 days
prepare post-arbitration brief $ 4,000 16 hours @ 250 blended rate

TOTAL LEGAL FEES $53,100
LEGAL EXPENSES $ 2,000 photocopying, outside copying of 

discovery documents, faxing, express
delivery, local travel and parking

TOTAL LEGAL FEES & EXPENSES $55,100
EXPERT FEE-OWNER $12,000 $225 per hour/includes time spend 

preparing for and attending deposition
and hearing, preparing expert report

TRANSCRIPTS
4 depositions $ 2,000 $500 per day

ARBITRATOR COMPENSATION $16,500 $2,200 per diem for 7.5 days
ARBITRATOR EXPENSES $0\,400 $100 day per hearing day

TOTAL OWNER COSTS $94,500
Motion to vacate/defend against such motion $5,000-$7,500

Table 1. Estimated Cost of Arbitrating a Hypothetical Construction Dispute
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amount of time as in arbitration (8 hours).
Because discovery motions are common in liti-

gation, we are assuming that the parties would
each file one motion. Our experts estimate 6
hours to prepare and present a discovery motion
for the owner and 4 hours to defend against one
made by the architect.

Next are activities related to the owner’s
expert. Our experts estimated that counsel would
spend 8 hours to facilitate the expert’s investiga-
tion and assist with the report.

We are assuming that the architect files a dis-
positive motion (as in the arbitration). Our
experts believe it would take more time to pre-
pare the owner’s response in litigation (10 hours)
because papers filed in court tend to be more for-
mal.

The next activity priced is counsel’s prepara-
tion of a pre-trial brief. This is estimated to take
16 hours.

A motion commonly filed before trial is a
motion in limine to exclude certain evidence. We

C O N S T R U C T I O N

LITIGATION COST COMMENTS

FILING FEE $  300
LEGAL FEES $300 per hour rate unless otherwise noted

Fact investigation & preparation of complaint $ 7,200 24 hours
2 case management status conferences with judge $ 1,200 2 hours each
Case management order and scheduling conference $ 1,200 2 hours in 2 hours preparation of order
Discovery

prepare document request $00,600 3 hours @ $200 per hour
produce documents $ 5,400 27 hours @ $200 per hour
prepare & respond to interrogatories & requests to admit $ 4,800 16 hours
prepare for 6 depositions $ 4,500 15 hours
attend depositions $ 9,000 5 hours @ $300 per hour, 6 witnesses
third-party document discovery $ 2,400 8 hours @ $300 hour
prepare discovery motion $ 1,800 6 hours
defend against discovery motion $ 1,200 4 hours

Facilitate expert witness investigation, case preparation 
& report $ 2,400 8 hours

Respond to adversary’s dispositive motion $ 3,000 10 hours
Prepare pretrial brief $ 4,800 16 hours
Prepare pretrial motion in limine $ 4,000 16 hours @$250 blended rate 
Bench trial $500 per hour for 1 partner and 1 associate

prepare for & attend $36,000 12-hour days for 6 days
prepare post-trial brief/findings of fact and conclusions 
of law $ 7,500 30 hours @ $250 blended rate

TOTAL LEGAL FEES $ 97,000
LEGAL EXPENSES $  2,000
TOTAL LEGAL FEES & EXPENSES $99,000
EXPERT FEE-OWNER $ 15,000 $225 per hour: includes time spend 

preparing for and attending depositions and 
hearings, and preparing expert report

TRANSCRIPTS
6 depositions, 6-day trial $  6,000 $500 per day, 12 days

TOTAL OWNER COSTS $120,300
Appeal as of right to appellate court $25,000–$35,000

Table 2. Estimated Cost of Litigating the Hypothetical Construction Dispute
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are assuming such a motion would be made in the
hypothetical, which is estimated to take 16 hours.

Our experts believe that a case like this is more
likely to be heard by a judge rather than a jury.
We are assuming a 6-day bench trial for this exer-
cise during which counsel puts in 12-hour days. It
is longer than the arbitration because bench trials

are often held on non-consecutive days, so they
require additional preparation time. Our experts
believe that both the partner and associate would
attend the trial. This would enable the associate
to prepare post-trial motions and briefs, which
the partner would review. Our experts estimate 30
hours to accomplish these tasks.

1 Donald Wittman, “Arbitration in
the Shadow of a Jury Trial: Comparing
Arbitrator and Jury Verdicts,” 58 Disp.
Resol. J. 59 (Nov. 2003-Jan. 2004).

2 Jeffrey R. Cruz, “Arbitration vs.
Litigation: An Unintentional Experi-
ment,” 60 Disp. Resol. J. 10 (Nov. 2005-
Jan. 2006).

3 The members of this expert panel
are on the AAA Board of Directors.

4 Attorney fees in federal court litiga-

tion tend to be greater.
5 The facts in dispute in the hypo-

thetical are loosely based on a case that
was actually administered by the
American Arbitration Association.

6 Some courts are willing to impose
sanctions on a party who files a frivolous
motion to vacate an award. B.L. Harbert
International, LLC v. Hercules Steel Co.,
441 F.3d 905 (11th Cir. 2006).

7 William K. Slate II, “The Positive

Side of Arbitration,” Letter to the Editor,
BusinessWeek (May 21, 2007), stating with
regard to the costs of arbitration: “The
AAA offers several options to allow its
customers to control the costs of their
arbitration cases, including limiting the
number of arbitrators presiding on a case,
offering expedited procedures, and even
allowing for the entire process to be con-
ducted over the Internet to cut down on
travel and correspondence costs.”

WORDS OF CAUTION

The costs calculated by our experts measure a
human activity and therefore are subject to wide
variation, regional or otherwise. Would a hypo-
thetical mediation of a $600,000 construction
case involving professional malpractice and scope
of repair issues take one day or two before being
terminated? Our experts split the difference and
used 1.5 days.

Would the arbitration hearing take three days
or five? Our experts settled on four days, assum-
ing that the parties would choose to file post-trial
briefs and forego final oral argument. 

All the hours of legal work estimated by our
experts are just that, reasonable estimates. They
may be considered overly liberal by some readers
and too conservative by others.

Also, lawyers and neutrals charge more or less,
depending on their experience and the area of the
country. Which leads to the following point: The
costs for the individual activities shown in Tables
1, 2 and 3 may vary, up or down. This does not

make them useless, only a starting point for a
recalculation using estimates more appropriate to
where the reader lives.

***
In addition to the suggestions made earlier

about how to streamline the arbitration, there
are also time management techniques that could
shorten the hearings. These include the witness
panel whereby experts testify simultaneously, the
attorney’s summary presentation of the case,
written witness statements in lieu of live direct
testimony, and a chess clock to limit the length
of direct and cross examination. All of these
techniques are available to the parties to use.

In a letter to the editor of BusinessWeek in May
of this year, AAA President and CEO William K.
Slate II emphasized ways that the parties can use
technology to speed up the arbitration process.
Parties can file their cases online and upload and
download documents as well.

MEDIATION COST COMMENTS
Mediator compensation $310 per hour

prepare for and attend $2,790 18 hours (1.5 day mediation plus preparation); owner's share is one half of
$5,580 

Mediator expenses $0,150 $100 per day
Owner’s Attorney Fees $7,200 $300 per hour for 24 hours (includes preparing written mediation 

submissions, attending mediation and wrap-up activities)
TOTAL $10,140 

Table 3. Estimated Cost of Mediating the Hypothetical Construction Dispute

ENDNOTES
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A well-constructed alternative dispute resolution (ADR) clause lays the foundation for an effective dispute 
resolution process — and is one of the best ways to provide for a quick and cost-effective method of 
resolving disputes. 
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What is ClauseBuilder? 

ClauseBuilder is an online arbitration and mediation 
drafting tool that assists individuals and organizations 
in creating clear, effective arbitration and mediation 
agreements. 

Why should I use ClauseBuilder?

ClauseBuilder assists individuals and organizations 
in creating customized dispute resolution clauses 
that incorporate time and court tested rules and 
procedures.

Is ClauseBuilder easy to use?

Yes. ClauseBuilder will walk you through a simple, 
self-guided process that will also allow you to preview, 
save, review and edit clauses. 

Are options for arbitration clauses included in 
ClauseBuilder?

Yes. ClauseBuilder provides an array of options that 
are commonly considered when crafting ADR clauses 
for contracts. For example, users can specify the 
number of arbitrators, arbitrator qualifications, locale 
provisions, governing law, duration of arbitration 
proceedings and the use of arbitration, mediation 
or both.

Is there a fee to use ClauseBuilder?

ClauseBuilder is a free resource made available by 
the American Arbitration Association®.

How can I access ClauseBuilder?
You can access ClauseBuilder by visiting 
www.clausebuilder.org. 

What types of clauses can I build?

The current version of ClauseBuilder deals with 
commercial arbitration contracts. Future versions 
in development will address construction, 
international and employment contracts. 

If I have any question about ClauseBuilder or 
drafting a clause, whom can I contact?

For questions pertaining to the ClauseBuilder Tool,
you can email us at clausebuilder@adr.org.

If you have questions about drafting a clause, you 
can reach us at 800.778.7869 or you can find a 
Vice President in your area by visiting 
www.adr.org/contact.

AAA140
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