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Adjudication Under Civil & Shariah Laws 
Sherif EL-Haggan, Doha, Qatar, 5-7 November 2012 

In the name of Allah, the Most Gracious, the Most Merciful 

“O you who believe! Fulfil you obligations” 
Surah 5. Al-Maidah 

It is my conviction that any method, including mediation, conciliation and 
arbitration, that leads to the fulfillment of obligations is not merely 
encouraged by Islamic Shariah law but made mandatory. 

Adjudication & Shariah Law 
#$%&'! ()! *+&! $,(-&! .! %&&! *+$*! /+$01$+! '(&%! &)2(30$4&! 0&%(53*1()! (6! '1%73*&%! -1$! '166&0&)*!
8&*+('%9!8&'1$*1():2()2151$*1()9!,&1)4!()&!(6!*+&8;!

<+&!%$8&!$7751&%!*(!$0,1*0$*1()!*+$*!&)'%!=1*+!$!,1)'1)4!'&21%1();!

>'?3'12$*1()! 1%! $! 81''5&! (6! *+&! 0($'! 8&*+('! ,&*=&&)! 8&'1$*1()! $)'! $0,1*0$*1()! $%!
$'?3'12$*1()!+$%!2+$0$2*&01%*12%!*+&!*=(!$%!%(8&!&)'!=1*+!$!,1)'1)4!,3*!)(*!61)$5!'&21%1();!

Adjudicability ($)$5(4(3%!=1*+ arbitrability@!
.! 2()%1'&0! *+$*! %$8&! *+&! 701)2175&%! 0&5$*1)4! *(! $0,1*0$,151*A! 3)'&0! B4A7*1$)! C$=%! $775A! *(!
adjudicability;!

Arbitrability According to Egyptian Law 

Egyptian Arbitration Law No. 27/1994 - Arbitrability 

Article 11. ”… Arbitration is not permitted in maters where compromise is not 
allowed.”!
Article (2). “An arbitration is commercial within the scope of this Law if the dispute arose over 
a legal relationship of an economic nature, whether contractual or non-contractual. This 
comprises, in particular, the supply of commodities or services, commercial agencies, 
construction and engineering or technical know-how contracts, the granting of industrial, 
touristic and other licences, technology transfer, investment and development contracts, 
banking, insurance and transport operations, exploration and extraction of natural wealth, 
energy supply, the laying of gas or oil pipelines, the building of roads and tunnels, the 
reclamation of agricultural land, the protection of the environment and the establishment of 
nuclear reactors.” 

Compromise is defined in the Egyptian Civil Code as follows: 

Article 551. ”"A compromise cannot be made on any question touching the status of 
individuals or public policy, but a compromise may be made with regard to proprietary 
interests arising out of the status of individuals or out of a penal offence;” 
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<+&! '1%73*&! (0! '1%73*&%! %3,81**&'! *(! $0,1*0$*1()%! %+(35'! ,&! $0,1*0$,5&;! <+&! 2()2&7*! (6!
$0,1*0$,151*A9! 0&5$*&%! *(!73,512!7(512A! 5181*$*1()%!37()!$0,1*0$*1();! .)! $''1*1()! *(!8$**&0%! *+$*!
$0&!1)!2()6512*!=1*+!73,512!7(512A9!*+&!B4A7*1$)!C$=!(6!>0,1*0$*1()!DE:"FFG!%*$*&%!1)!>0*125&!""!
*+$*9!“ Arbitration is not permitted in matters which are not amenable to compromise“;!

>0*125&! HII"@! (6! *+&! B4A7*1$)! J1-15! J('&! %*$*&'! *+$*! 8$**&0%! 0&5$*&'! *(! *+&! 7&0%()$5! %*$*3%!
=(35'!)(*!,&!%3,?&2*!*(!2(870(81%&;!BK$875&%!(6!*+&%&!8$**&0%!$0&!*+&!2$7$21*A!(6!7&0%()%9!
$)'! $! -$51'1*A! (6! 8$001$4&;! >5%(! $55! 8$**&0%! 0&5$*&'! *(! *+&! '&*&081)$*1()! (6! *+&! 20181)$5!
0&%7()%1,151*A!8$A!)(*!,&!%3,?&2*!*(!$0,1*0$*1();!<+&!B4A7*1$)!J(30*!(6!J$%%$*1()!$))355&'!$)!
$0,1*0$*1()!$40&&8&)*!=+12+!$3*+(01L&'! *+&!$0,1*0$*(0! *(!'&*&081)&!=+(! 1%! 0&%7()%1,5&!$,(3*!
2(881**1)4! $! 2018&! H2$%&! )(! IMD:GE! '&21'&'! ()!N&2;D9! "FOP@;!Q(=&-&09! *+&! 2(87&)%$*1()!
0&%35*1)4!60(8!$)A!155&4$5!$2*!8$A!,&!%3,?&2*!*(!$)!$40&&8&)*!(6!$0,1*0$*1();!

Introduction 
N301)4!*+&!610%*!+$56!(6!*+&!"F*+!2&)*30A!8(%*!(6!*+&!5$=%!0&5$*&'!21-15!$)'!2(88&021$5!8$**&0%!
1)!*+&!>0$,!=(05'!=&0&!8$1)5A!,$%&'!()!"Majallat Al Ahkam Al Adliah";!<+&!Majallah!=$%!
*+&! 610%*! 2('1612$*1()!(6! *+&!-1&=%!(6! %(8&! ?301%*%!(6! *+&!Hanafi!N(2*01)&!$,(3*! *+&! 035&%!(6!
.%5$812!5$=!1)!21-15!$)'!2(88&021$5!8$**&0%;!

Section (4) of the Majallah covered the provisions of arbitration! =+&0&! *+&! 2()*0$2*3$5!
)$*30&!(6!$0,1*0$*1()!=$%!%*0&%%&';!<+&!$=$0'!+$'!*(!,&!1%%3&'!,A!3)$)18(3%!-(*&!16!*+&0&!=&0&!
8(0&!*+$)!()&!$0,1*0$*(0;!

Conciliation and Mediation According to Islamic Law 
<+&! 61&5'! (6! %&**5&8&)*! (6! '1%73*&%! 1%! ()&! (6! *+&! 012+&%*! $0&$%! (6! '166&0&)*! (71)1()%! (6! *+&!
'166&0&)*!%&2*%!(6!.%5$812!C$=;!<+&!2$0&635!$)'!*+(0(34+!%*3'A!70(-&%!*+$*!.%5$812!5$=!R)&=!
=+$*!1%!R)(=)!1)!8('&0)!*18&%!$%!>NS!*&2+)1T3&%!1)!*+&!6(08!(6!2()2151$*1()!$)'!8&'1$*1();!

.*! $5%(! R)&=! $0,1*0$*1()! 1)! 1*%! 8('&0)! %&)%&9! *+&! %&)%&! 1)! =+12+! 7$0*1&%! 2()6&0! 37()! *+&!
$0,1*0$*(0%! *+&!7(=&0! *(! %&**5&! *+&10!'1%73*&%!,A!,1)'1)4!'&21%1()%! $22(0'1)4! *(! $40&&'!37()!
035&%9!(0! *(!$3*+(01L&! *+&8!*(!%&**5&! *+&!'1%73*&!$22(0'1)4! *(!=+$*! *+&A!8$A!2()%1'&0!$%! ?3%*!
$)'!6$10!amiable compositeur;!

.%5$812! 5$=! R)&=! 2()2151$*1()! $)'! 8&'1$*1()! $%! -1$,5&! =$A%! $)'! 7(735$0! 70(2&'30&%! 6(0!
0&%(5-1)4! 6$815A9! 21-159! 2(88&021$5! $)'!(*+&0! '1%73*&%! %32+! $%! 2()6512*%! ()!7(51*12$5! 7(=&09!
2()6512*%!1)!*+&!6(08!(6!$!21-15!=$0!(0!1)!2$%&%!(6!=$0!,&*=&&)!*=(!)$*1()%;!<+&A!2()%1'&0&'!
2()2151$*1()!$)'!8&'1$*1()!$%!()&!*&2+)1T3&!5&$'1)4!*+&!7$0*1&%!*(!%&**5&8&)*!Hsolh@;!

Conciliation in Family Disputes 
J()2151$*1()! 1)! 6$815A! '1%73*&%! 1%! ,$%&'! ()! *+&! =(0'1)4%! (6! *+&! UVS>W9! /urah Al-Nisa,  
-&0%&!XI!H=1*+!0&6&0&)2&!*(!*+&!'1%73*&%!,&*=&&)!+3%,$)'%!$)'!=1-&%!@Y!

"If ye fear a breach between them twain, appoint two arbiters, one from his family, and the 
other from hers. If they wish for peace, Allah will cause their conciliation" 

<+&!%1875&!3)'&0%*$)'1)4!(6! *+1%!Z&0%&!$22(0'1)4! *(!%(8&! ?301%*%! 1%! *+$*! *+&! *=(!$3*+(01L&'!
7&0%()%9! *+&!()&! 60(8! *+&! 6$815A!(6! *+&!+3%,$)'! $)'! *+&!(*+&0! 60(8! *+&! 6$815A!(6! *+&!=16&!
+$-&!no jurisdiction to issue binding decisions;!



!

Dr. Sherif EL-Haggan, Doha, Qatar, 5-7 November 2012 

X

<+&!81%%1()!(6!*+&!*=(!$3*+(01L&'!7&0%()%9!HAKAMs9!=(35'!,&!*(!*0A!*(!%&**5&!*+&!'166&0&)2&%!
,&*=&&)! *+&! +3%,$)'! $)'! *+&! =16&! ,A! conciliation;! <+1%! $3*+(01L$*1()! *(! *+&! *=(! 7&0%()%!
$,(3*!*+&10!81%%1()!2(8&%!'10&2*5A!60(8!*+&!$,(-&!8&)*1()&'!Z&0%&;!Q&0&!1*! 1%!(,-1(3%!$5%(!
*+$*!*+&!*=(![HAKAM"!$0&!2()2151$*(0%!+$-1)4!)(!7(=&0!*(!1%%3&!,1)'1)4!'&21%1()%;!

/(8&!(*+&0!$3*+(01*1&%!=(35'!%&&!*+$*!&$2+!(6!*+&!+3%,$)'!$)'!*+&!=16&!=(35'!%&5&2*!$!7&0%()!
(6!+1%!6$815A;!<+&!*=(!$3*+(01L&'!7&0%()%!+&0&!+$-&!()5A!*+&!?301%'12*1()!'&5&4$*&'!*(!*+&8!,A!
*+&! 2(375&;! <+(%&! $3*+(01*1&%! $''! *+$*! *+&!\(-&0)(0! (0! *+&! ?3'4&!8$A! )(*! %&)'! (0! $77(1)*!
$)A()&!=1*+(3*! *+&! 2(375&]%! $770(-$5;! <+1%! 1%! *+&! (71)1()! (6! .#W!>##>/! $)'! ()&! (6! *+&!
(71)1()%!'&51-&0&'!,A!BC^/Q>_.B;!>22(0'1)4!*(!%(8&!(71)1()%!*+&!2(375&!8$A!&-&)!%&5&2*!
()&!7&0%()!*(!2()2151$*&!$)'!*0A!*(!8$R&!7&$2&!,&*=&&)!*+&8;!

Q&0&!*+&!+3%,$)'!$)'!*+&!=16&!8$A!2()6&0!()!*+&!HHAKAM)!*+&!7(=&0!(6!2()2151$*(0%9!(0!8$A!
2()6&0!()!*+&8!*+&!7(=&0!(6!$0,1*0$*(0%!+$-1)4!*+&!?301%'12*1()!*(!1%%3&!,1)'1)4!'&21%1()%;!

.*!1%!$77$0&)*!*+$*!1)!$55!2$%&%!=+&0&!*+&!$77(1)*8&)*!1%!8$'&!60(8!*+&!2(375&!*+&!7(=&0!(6!*+&!
*=(! 7&0%()%! =(35'! '&01-&! 60(8! *+&10! $40&&8&)*9! 1;&;9! *+&A! 8$A! $77(1)*! 2()2151$*(0%! (0!
$0,1*0$*(0%;!

.)!*+&!5$**&0!2$%&!*+&A!8$A!&-&)!$3*+(01L&!*+&!*=(!$0,1*0$*(0%!*(!%&7$0$*&!*+&8!,A!'1-(02&!1)!
2$%&!*+&A!6$15!*(!0&$2+!$!%&**5&8&)*;!!!

<+3%9!*+&!&5&8&)*%!(6!*+&!?301%'12*1()!(6!*+&![Hakam[!$)'!*+&!7(=&0%!2()6&00&'!37()!+18!1)!
*+&!$40&&8&)*!(6!*+&!7$0*1&%!=(35'!41-&!*+&!0&$5!'&61)1*1()!$)'!*+&!*A7&!(6!*+&!81%%1()!1)!&$2+!
2$%&;!

*+&!)&=!*0&)'!1)!8('&0)!=01*1)4%!(6!.%5$812!C$=!1%!*+$*!2()2151$*1()!1)!6$815A!$66$10%!,&*=&&)!
*+&! +3%,$)'! $)'! *+&! =16&! 1%! (0141)$55A! '10&2*&'! ,A! *+&8! $%! 7$0*1&%! *(! $)! $40&&8&)*! *(!
2()2151$*&9! $)'! *(! $3*+(01L&! *=(! 7&0%()%9! ()&! 60(8! &$2+! (6! *+&10! 6$8151&%! *(! 3)'&0*$R&! *+1%!
81%%1();!W(!(*+&0!*A7&!(6!2()2151$*1()!2$)!,&!'()&!,&*=&&)!*+&8!=1*+(3*!*+&10!2()%&)*!,&1)4!
*+&!(0141)$5!7$0*1&%;!>%!%*$*&'!$,(-&9!*+&!7(=&0%!2()6&00&'!37()!*+&!*=(!7&0%()%!,A!*+&!2(375&!
'&61)&!*+&10!81%%1()!$)'!*+&10!?301%'12*1();!

.*! 4(&%! =1*+(3*! %$A1)4! *+$*9! 1)%*&$'! (6! 2()6&001)4! 37()! *+&! HHAKAM)! *+&! ?301%'12*1()! (6!
2()2151$*(0%9!*+&!2(375&!8$A!$3*+(01L&!*+&8!*(!$2*!$%!$0,1*0$*(0%;!

Conciliation in Civil, Commercial and other Matters 
>55! .%5$812! %2+((5%! (6! *+(34+*! 7&081*! 2()2151$*1()! 1)! 21-159! 2(88&021$5! $)'! (*+&0! 8$**&0%!
%3,?&2*!*(!%(8&!&K2&7*1()%;!<+&!KORAN $)' SUNNA 1)-1*&'!2()6512*1)4!7$0*1&%!*(!2()2151$*&;!
Sura al-nisa’9! -&0%&! "DO9! +$%! 1*! *+$*! [An amicable settlement . . . is best".! >5%(! 1)! SURA 
"HUJURAT" -&0%&!F!1*!1%!%*$*&'!*+$*Y![If two parties among the Believers fall into a quarrel, 
make ye peace between them . . . make peace between them with justice, and be fair: For God 
loves those who are fair and just."!

>%! 6(0! *+&!SUNNA *+&!`0(7+&*!MOHAMED! %$1'! *+$*!2()2151$*1()! 1%!7&081**&'!%(! 5()4!$%! 1*!
'(&%!)(*!7&081*!$2*%!$4$1)%*!\(']%!2(88$)'%;!a(0&(-&09!*+&!`0(7+&*!%*$*&'!*+$*!2()2151$*1()!
5&$'1)4! *(![Solh" (0![%&**5&8&)*[! 1%!&-&)!8(0&! 0&=$0'1)4! *+$)! 6$%*1)49!70$A1)4!$)'!(66&01)4!
2+$01*A;!
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<+&!0&6&0&)2&%!(6!*+&!'166&0&)*!%&2*!1)!.%5$8!'1'!)(*!61K!$)A!0&%*012*1()!()!%&**51)4!*+&!'1%73*&%!
,&*=&&)!*+&!*=(!2()6512*1)4!7$0*1&%!16!*+&!%3,?&2*!8$**&0!1%!70(7&0*A9!'&,*%9!%$5&%9!2(88&021$59!
(0!21-15!8$**&0%;!J()2151$*1()!1%!&-&)!7&081**&'!1)!2()6512*%!()!7(51*12$5!7(=&09!(0!&-&)!16!=$0!
,0&$R%!(3*!,&*=&&)!*=(!)$*1()%;!

.*!1%!=(0*+!8&)*1()1)4!*+$*!0&%*012*1()%!()!2()2151$*1()!=&0&!8$'&!()5A!16!*+&!8$**&0!8$A!)(*!
,&!%&**5&'!,A!$40&&8&)*!,&*=&&)!*+&!7$0*1&%!,&2$3%&!1*!1%!0&5$*&'!*(!$)A!(6!*+&!014+*%!(6!\(';!
<+1%! 1%! $)! $0&$! *+$*! 0&%&8,5&%! *+&! $0&$! (6! 73,512! 7(512A! 1)! 8('&0)! *18&%;! ! <+1%! $0&$! 1%!
'(81)$*&'!8(%*5A!,A!HODOUD,  1;&;9!2018&%!$)'!*+&10!%$)2*1()%;!

The Validity of Arbitration According to Islamic Law  
/(302&%!(6!.%5$812!C$=!$22&7*&'!$0,1*0$*1()!$%!$!-$51'!=$A!6(0!*+&!%&**5&8&)*!(6!'1%73*&%;!

<+&!70&-$151)4!8('&0)!*0&)'!1)!.%5$812!C$=!1%!*(!2()%1'&0!*+&!$0,1*0$*1()!$40&&8&)*!,1)'1)4!
()!*+&!*=(!7$0*1&%!3)*15!*+&!&)'!(6!*+&!$0,1*0$*1()!70(2&'30&%;!`$0*1&%!$5%(!=(35'!,&!,(3)'!,A!
*+&!'&21%1()!(6!*+&!$0,1*0$*(0H%@;!>3*+(01*1&%!()!*+&!%3,?&2*!70(-&'!*+&10!'(2*01)&!,A!%*$*1)4!*+$*!
*+1%! 1%! *+&! '10&2*! $77512$*1()! (6! *+&! 4&)&0$5! 701)2175&%! 1)! .%5$812! C$=;! .*! 1%! *+&! '10&2*!
$77512$*1()!(6!*+&!bcS>W!=+&)!1*!%*$*&%!1)!Z&0%&!W(;!"!(6!SURAH!MAIDA!*+$*![O ye who 
believe, respect your contractual undertakings”9!$)'!1)!$)(*+&0!Z&0%&!W(;!XG!1)!/30$+!Isra' 
=+12+!%*$*&%![….. and fulfill (every) engagement, for (every) engagement will be enquired into 
on the day of reckoning[;!<+1%!8&$)1)4!=$%!%*0&%%&'!,A!*+&!`0(7+&* MOHAMED 1)!%&-&0$5!
(22$%1()%;!Q&!%*0&%%&'! 1)!$! 6$8(3%!HADITH! 19;&;9! %$A1)4! *+$*![#&51&-&0%!%+(35'!+()(0! *+&10!
&)4$4&8&)*%!;;;[;!

.*!8$A!,&!2()253'&'!*+$*!*+&!8('&0)!*0&)'%!1)!.%5$812!C$=!1%!*+$*!$0,1*0$*1()!$40&&8&)*%!$0&!
,1)'1)4!$)'!)(!7$0*A!1%!7&081**&'!*(!=1*+'0$=!60(8!$)A!$40&&8&)*!+&!2()253'&'!=1*+!(*+&0%!
,A!+1%!(=)!60&&!$)'!-$51'!=155 ;!

Arbitrability According to Islamic Law 
N(2*01)&%!(6!.%5$8!8$'&!)(!0&%*012*1()%!()!*+&!%3,?&2*%! *+$*!8$A!,&!%3,81**&'!*(!$0,1*0$*1()!
&K2&7*!16!*+&!8$**&0!1%!0&5$*&'!*(!$)A!014+*%!(6!\(';!!>%!8&)*1()&'!$,(-&9!*+1%!$0&$!0&%&8,5&%!
*+&! $0&$! (6! [73,512! 7(512A[! 1)!8('&0)! 5$=%;! <+&! %$1'! $0&$! 1%! '(81)$*&'! ,A! *+&! 2018&%! $)'!
%$)2*1()%;! >5%(! *+&! KORAN! &K253'&'! 2&0*$1)! (*+&0! %3,?&2*%! %32+! $%! *+&! 43$0'1$)%+17! ()!
(07+$)%!=+12+!1%!*(!,&!'&21'&'!,A!*+&!?3'4&;!.)!*+1%!%&)%&!*+&!'1%73*&!%3,81**&'!*(!$0,1*0$*1()!
%+(35'!,&![$0,1*0$,5&[;!

N(2*01)&%!(6!.%5$8!8$'&!)(!0&%*012*1()%!()!*+&!%3,?&2*%! *+$*!8$A!,&!%3,81**&'!*(!$0,1*0$*1()!
&K2&7*!16!*+&!8$**&0!1%!0&5$*&'!*(!$)A!014+*%!(6!\(';!!>%!8&)*1()&'!$,(-&9!*+1%!$0&$!0&%&8,5&%!
*+&! $0&$! (6! [73,512! 7(512A[! 1)!8('&0)! 5$=%;! <+&! %$1'! $0&$! 1%! '(81)$*&'! ,A! *+&! 2018&%! $)'!
%$)2*1()%;! >5%(! *+&! KORAN! &K253'&'! 2&0*$1)! (*+&0! %3,?&2*%! %32+! $%! *+&! 43$0'1$)%+17! ()!
(07+$)%!=+12+!1%!*(!,&!'&21'&'!,A!*+&!?3'4&;!.)!*+1%!%&)%&!*+&!'1%73*&!%3,81**&'!*(!$0,1*0$*1()!
%+(35'!,&![$0,1*0$,5&[;!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
!
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<+&!%3,?&2*%! *+$*!8$A!,&!%3,81**&'! *(!$0,1*0$*1()!$22(0'1)4! *(!.%5$812!C$=!8$A!1)253'&!$55!
(*+&0!)(*!&K253'&'!%3,?&2*%;!<+&A!8$A!1)253'&!^!$%!8&)*1()&'!$,(-&!^!21-15!$)'!2(88&021$5!
a$**&0%;!<+&A!8$A!$5%(!1)253'&!*+&!2()6512*%!()!7(51*12$5!7(=&0;!

a(0&(-&09!$0,1*0$*1()! 1%!$22&7*&'! 1)!.%5$812!C$=!$%!$!-1$,5&!=$A! *(!%&**5&!'1%73*&%!,&*=&&)!
*=(!)$*1()%!1)!=$0;!>3*+(01*1&%!()!*+&!%3,?&2*!'&7&)'&'!()!*+&!2$%&!(6!*+&!$22&7*$)2&!(6!*+&!
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