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DRB AGREEMENT
[Note:  The DRB process is intended to be flexible.  This DRB Agreement is a draft and may be adapted to suit the particular Project or Contract]
THIS AGREEMENT is made [                       ] on the

day of                                200[ ] between the following parties:

1.
[NAME AND ADDRESS OF THE PRINCIPAL UNDER THE CONTRACT] (ACN        ) of                                                                                                                             in the State of New South Wales (the Principal)

and 

2.
[NAME AND ADDRESS OF THE CONTRACTOR UNDER THE CONTRACT] (ACN ) of                                                                                                                             in the State of New South Wales (the Contractor)

and

3.
MEMBER OF THE DISPUTE RESOLUTION BOARD (Member), namely:


[NAME AND ADDRESS OF MEMBER]


[

RECITALS:

A.
The Principal and the Contractor have entered into a contract for the [design and construction of the ….] (Contract).

B.
Clause [        ] of the Contract provides for a dispute resolution process through the establishment and the operation of a Dispute Resolution Board (Board) to assist in resolving Disputes under the Contract.
C.
This Agreement sets out the rights, obligations and duties of the Member, the Principal and the Contractor in relation to the Board and the Disputes.
THIS AGREEMENT PROVIDES

1. Definitions and Interpretation
1.1 Definitions

In this Agreement:
“Agreement” means this Agreement.

“Dispute” has the same meaning as under clause [      ] of the Contract.

“Parties” means the Principal, Contractor and the Member.
“Member” means the individual appointed to the Board in the terms of this Agreement
[other definitions if appropriate]

1.2 Interpretation
In this agreement, headings and underlining are for convenience only and do not affect the interpretation of this agreement and, unless the context otherwise requires:

(a) words importing the singular include the plural and vice versa;

(b) words importing a gender include any gender;

(c) an expression importing a natural person includes any company, partnership, joint venture, association, corporation or other body corporate and any Governmental Agency;

(d) a reference to a part, clause or party, is a reference to a part and clause of, and party to, this agreement.
2. Agreement to Prevail 
2.1 The parties agree that if there is any inconsistency between the terms of this Agreement and the Contract the terms of this Agreement will prevail.
2.2 This Agreement is effective as of the date all parties sign this document and will continue for the duration of the Contract, unless terminated earlier.
3. Formation of the Board
The Parties acknowledge that the Board:

(a) has been formed; and

(b) will perform its obligations under the Contract.

4. Board Member’s Obligations
4.1 Impartiality


The Member agrees to consider fairly and impartially the Disputes referred to the Board.

4.2 Independence


The Member agrees to act independently in the consideration of facts and conditions relating to a Dispute and in accordance with clause 4 of this Agreement.

4.3 Contractual Duty


The Member agrees honestly to perform the duties and functions required by the Contract to achieve the objectives of the Contract.
4.4 General Duties

The Member agrees to carry out his or her obligations as a Member of the Board:

(a) with due care and diligence; and

(b) in compliance with the Contract;

(c) in compliance with all applicable laws, regulations and other statutory requirements.
5. Principal’s Commitment and Responsibilities
Except for its participation in the Board’s activities as provided in the Contract, the Principal will:
(a) not solicit advice or consultation from the Board or the Member on matters dealing with the resolution of Disputes which may compromise the Board’s integrity;

(b) act in good faith towards the Member and the Board; and

(c) comply with the reasonable requests and directions of the Board.

6. Contractor’s Commitments and Responsibilities
Except for its participation in the Board’s activities as provided in the Contract the Contractor will:

(a) not solicit advice or consultation from the Board or the Member on matters dealing with the resolution of Disputes which may compromise the Board’s integrity;

(b) act in good faith towards the Member and the Board; and

(c) comply with the reasonable requests and directions of the Board.
7. Confidentiality 
In relation to all confidential information disclosed to the Board during the resolution of a dispute the Member agrees:
(a) to keep that information confidential;

(b) not to disclose that information except to a party or a representative of that party participating in the dispute resolution or if compelled by law to do so;

(c) not to use that information for a purpose other than the resolution of the Dispute; 

(d) to be bound by this obligation of confidentiality whether or not such confidential information is or later becomes in the public domain.

8. Conflict of Interest
If the Member, during the term of appointment as a Member, becomes aware of any circumstance that might reasonably be considered to affect the Member’s capacity to act impartially, the Member must inform the Principal and the Contractor.
9. Liability
9.1 Liability

The Member is not liable to either the Principal or the Contractor for any act or omission done in good faith and with due care and diligence.

9.2 Due Care and Diligence


For the purpose of clause 9.1, the parties agree that the Member’s act will have been done in good faith and with due care and diligence unless no reasonable person in the position of the Member would have so acted or made such an omission.

10. Indemnity
10.1 Indemnity

The Principal and the Contractor each indemnify the Member against all claims from a person not a party to this Agreement for any act or omission done in good faith and with due care and diligence.

10.2 Due Care and Diligence

For the purpose of clause 10.1, the parties agree that the Member’s act will have been done in good faith and with due care and diligence unless no reasonable person in the position of the Member would have so acted or made such an omission.
11. Termination of Agreement


Subject to clause 12.3, this Agreement may be terminated by mutual written agreement of the Principal and the Contractor .However, this Agreement will remain in force until a replacement DRB Agreement has been fully executed.
12. Member’s Termination

12.1 Resignation


The Member may resign from the Board by providing four (4) weeks’ written notice to the Principal and the Contractor.

12.2 Termination


The Member may be terminated at any time by the mutual written agreement of the Principal and the Contractor.

13. Governing Law

This agreement shall be governed by and construed in accordance with the laws of the State of [                     ] and all parties hereby submit to the exclusive jurisdiction of the courts of [      ].

14. Relationship of the Parties


This Agreement is not intended to create any partnership, agency or joint venture with respect to any one or more of the parties.  

15. Notices

All notices must be in writing and sent to the addresses on page 1 of this Agreement.

EXECUTED as an Agreement
	SIGNED FOR AND ON BEHALF OF THE [PRINCIPAL] by its duly authorised representative in the presence of:


	
	
	

	
	
	
	

	
	
	
	

	
Representative

	
	
	Witness
Name of Witness (Please Print)

	
Name of Representative (Please Print)

	
	
	


	SIGNED FOR AND ON BEHALF OF THE [CONTRACTOR] by its duly authorised representative in the presence of:


	
	
	

	
	
	
	

	
	
	
	

	
Representative


	
	
	Witness

Name of Witness (Please Print)

	
Name of Representative (Please Print)


	
	
	


	SIGNED BY THE MEMBER [                    ] in the presence of:
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