DRAFT CLAUSE

DISPUTE RESOLUTION BOARD

[Note:  this Clause is intended to be a guide only and needs to be adapted for the particular Contract and project and to reflect the requirements of the Principal and the Contractor]
1. INTRODUCTION

1.1. Summary

(a) A  Dispute Resolution Board will be established to assist in the prevention and resolution of Issues and Disputes in connection with or arising out of performance of the work under this Project.

(b) Either the Principal or the Contractor may refer an Issue or a Dispute to the Board in accordance with the procedures outlined below.

(c) Promptly thereafter, the Board will impartially consider the Issue or Dispute referred to it. 

(d) The Board will provide a written recommendation for resolution of the Issue or Dispute to the Principal and the Contractor.

(e) Although the recommendations of the Dispute Resolution Board should carry great weight for both the Principal and the Contractor, the recommendations may or may not be binding on either party.

1.2. Definitions

(a) Project means the works to be constructed in accordance with the Contract.
(b) Dispute means a claim, variation order, direction, request or other controversy that remains unresolved following good faith negotiations between the authorised representatives of the Principal and Contractor.

(c)  Dispute Resolution Board or the Board means the one neutral individual mutually selected by the Principal and the Contractor in accordance with clause 2.4 of this Agreement to consider and recommend resolution of Issues or Disputes referred to it.

(d) Issue means an unresolved matter arising under the Project that is not yet a Dispute.

1.3. Scope

(a) This Section describes the purpose, procedure, function and features of the Dispute Resolution Board.  A DRB Agreement between the Principal, the Contractor and the Board member using the form and content of Attachment A will formalise the creation of the Board and establish the scope of its service, and the rights and responsibilities of the parties. In the event of a conflict between this Section and the DRB Agreement, the latter shall govern.

1.4. Purpose

(a) The Board, as an independent third party, will assist in and facilitate the timely and equitable resolution of Issues and Disputes between the Principal and the Contractor in an effort to avoid acrimony, construction delay and more formal means of dispute resolution.

(b) The creation of the Board is not intended to promote Principal or Contractor default on the responsibility of making a good‑faith effort to settle amicably and fairly their differences by indiscriminate referral to the Board.

1.5. Continuance of Work

(a) At all times during the course of the dispute resolution process, the Contractor shall diligently continue with the work under the Project.

1.6. Tenure of the Board

(a) The Board will be deemed established after all parties have executed the DRB Agreement. It is intended that this will occur concurrently with or as soon as possible after signing the Contract.

(b) The Board will be dissolved as of the date of final payment to the Contractor or the date of the Final Certificate, whichever is the later, unless earlier terminated or dissolved by mutual agreement of the Principal and Contractor.

2. MEMBERSHIP

2.1. General

(a) The Dispute Resolution Board will consist of one member agreed between the Principal and the Contractor and, failing initial agreement, nominated by the Principal and approved by the Contractor.

2.2. Criteria

(a) Experience

It is desirable that the Dispute Resolution Board member be experienced in the type of construction required in the Contract, interpretation of Project documents and resolution of construction Issues or Disputes.

(b) Neutrality

(i) It is imperative that the Board member be neutral, act impartially and be free of any conflict of interest.

(ii) For purposes of this Agreement, the term “member" also includes the member's current primary or full time employer, and "involved" means having a contractual relationship with either party to the Contract, or any other entity, such as a subcontractor, design professional or consultant having a role in the Project.
(c) Prohibitions and disqualifying relationships for a prospective member:

(i) an ownership interest in any entity involved in the Contract, or a financial interest in the Project except for payment for services on the Dispute Resolution Board.

(ii) previous employment by, or financial ties to, any party involved in the Project within a period of  two  years prior to award of the Contract, except for fee-based consulting services on other projects.

(iii) a close professional or personal relationship with any key member of any entity involved in the Project which, in the judgement of either party, could suggest partiality; or

(iv) prior involvement in the Project of a nature which could compromise the member's ability to participate impartially in the Board's activities.

(d)
Prohibitions and disqualifying relationships for a member:

(i)
employment, including fee‑based consulting services, by any entity involved in the Project except with the express approval of both parties.

(ii) discussion concerning or the making of an agreement with any entity involved in the Project regarding employment after the Project is completed.

2.3. Disclosure Statement

(a) As a part of the selection process, the prospective member will be required to submit complete disclosure statements for the approval of both the Principal and the Contractor. 

(b) The statement shall include a resume of experience, together with a declaration describing all past, present, anticipated and planned future relationships, including indirect relationships through the prospective member’s primary or full-time employer, to this Project and with all parties involved in the contract, including subcontractors, design professionals and consultants.  

(c) Disclosure of close professional or personal relationships with all key members of all parties to the Project shall be included. 

2.4. Selection Process

Nomination and approval of the DRB member.

(i) The Principal and the Contractor shall endeavour to agree the name of a suitable candidate before or within one week after the date of Contract.

(ii) If there is no agreement within one week after the date of the Contract, the Principal will nominate at least two candidates for approval by the Contractor.
(iii) No reasons for rejection need be stated. In the event of rejection, the Principal shall submit another nomination within one week of receipt of the notice of rejection. This process will be repeated until a mutually acceptable member is selected.

2.5. DRB Agreement
The Dispute Resolution Board member and the authorised representatives of the Principal and the Contractor shall execute the DRB Agreement (Attachment A) within two weeks after the selection and approval of the DRB member.

3. OPERATION

3.1. General

(a) Dispute Resolution Board operating procedures consistent with this Agreement will be formulated by the Board as a task under the DRB Agreement.

3.2. Project Documents, Reports and Information

(a)
The Principal will provide a full set of Project Documents to the Board member.

(b) 
The member will be kept informed of construction activity and other developments by means of timely transmittal of relevant information prepared by the Principal and the Contractor in the normal course of construction including but not limited to periodic progress reports and minutes of progress meetings.

3.3. Periodic Meetings and Visits

(a) The Board shall visit the project site and meet with representatives of the Principal and the Contractor at no more than three monthly intervals and at times of significant construction milestones..  The frequency and scheduling of these visits shall be as agreed among the Principal, the Contractor and the Board, depending on the progress of the work.  In case of failure to agree, the Board shall schedule the visits.

(b) Each meeting shall consist of an informal round table discussion followed by field observation of the Work. The round table discussion will be attended by personnel of the Principal and the Contractor. The agenda will generally include the following:

(i) Opening remarks by the DRB
(ii) Contractor discussion items:

A. work accomplished since the last meeting;

B. current status of the work schedule and schedule for future work,

C. anticipated or potential Issues and proposed solutions;

D. status of current and potential Issues, Disputes, claims and other controversies.

(iii)
Principal discussion items:

A.
the work schedule;

B.
perspectives on potential Issues or Disputes, claims and other controversies;

C.
status of past Issues or Disputes, claims and other controversies.

(iv)
Such other items as the parties may wish to discuss with the Board.

(ii) Tentative date for next meeting(s),

(c) The DRB Member shall prepare minutes of the regular DRB meetings and circulate them for comment, revisions and/or approval of all concerned.

(d) The field observations shall cover all active segments of the work. The Board shall be accompanied by representatives of both the Principal and Contractor.
(e) The Principal at its expense will provide administrative services, such as conference facilities and secretarial support.
4. REVIEW OF DISPUTES

4.1. General

(a) The Principal and the Contractor will co-operate to ensure that the Board considers Issues or Disputes promptly, taking into consideration the particular circumstances and the time required to prepare appropriate documentation.

(b) Procedures and time periods may be modified by mutual agreement.

4.2. Prerequisites to Review

(a) An Issue or a Dispute may be referred to the Board for consideration in accordance with clause [X] of the General Conditions when either party believes that bilateral negotiations are unlikely to succeed or have reached an impasse, and/or the Project provides for a prior decision by the Superintendent, which decision has been issued.

4.3. Requesting Review

(a) 
Either party may refer an Issue or a Dispute to the Board. Requests for Board review shall be submitted in writing to the DRB Member and shall state the Issue or Dispute in connection with or arising out of any claims and other controversies arising out of performance of the work under the Project which the parties have considered but have been unable to resolve. The request for review shall state clearly and in full detail the specific details of the Issue or the Dispute to be considered by the Board and include a recommendation as to whether it may be heard at the next regular Board meeting or at a special meeting.

(b) 
A copy of the request for review shall be simultaneously provided to the other party.

(c) 
After conferring with both parties, the DRB Member will establish a submissions schedule so that adequate time is allowed for the other party to respond to the requesting party's statement and for the Board member to review both statements and the supporting documentation before the meeting.

4.4. Scheduling Review

(a) The DRB Agreement (Attachment A) empowers the Board to schedule meetings.

(b) Upon receipt of a request for review, the DRB Member will schedule a meeting date.

4.5. Pre-meeting Requirements

(a) Concise written position statements shall be prepared by both parties, with page number references to any supporting documentation and submitted to the DRB Member and to the other party.

(b) A single and complete compilation of supporting documentation. with pages consecutively numbered for  ease of reference is most desirable. The parties shall cooperate in compiling and submitting this documentation to the DRB Member for review before the meeting.

(c) The party requesting the Board review shall submit its position statement first, followed by the other party.

4.6. Meeting

(a) Normally the meeting will be conducted at the Site. However any location that would be more convenient and still provide all required facilities and access to necessary documentation is satisfactory. Private sessions of the Board may be held at any convenient location.

(b) The Principal and the Contractor shall have representatives at all meetings, other than private sessions of the Board.
(c) The party requesting Board review will first present its position followed by the other party. Each party will then be allowed successive rebuttals until all aspects are fully covered.    
(d) The DRB Member may ask questions, request clarification, or ask for additional data. In difficult or complex cases, additional meetings may be necessary in order to facilitate full consideration and understanding of all the evidence presented by both parties. 

(e) Both the Principal and Contractor shall be provided full and adequate opportunity to present all their evidence, documentation and testimony regarding all issues before the Board.

(f) Normally a formal transcript will not be prepared. When requested by either party, the Board may allow preparation of a transcript of proceedings by a court reporter with the cost to be allocated as agreed by the parties.  Audio or video recordings will not be permitted.
(g) Legal representation will not be permitted without prior approval of the Board.

4.7. Deliberations

After the meeting is concluded, the Board will formulate its recommendations..

4.8. Recommendations
(a) The Board's recommendations for resolution of the Issue or Dispute will be provided in writing to both the Principal and the Contractor within two weeks of the completion of the meetings.  

(b) In difficult or complex cases and in consideration of the Board's schedule, this time may be extended by mutual agreement of all parties.
(c) If the Board’s recommendation is for a payment by one party to the other of an amount less than $X, then that recommendation will be binding on both parties. 
4.9. Acceptance or Rejection

(a) Subject to Clause 4.8(c), within two weeks of receiving the Board's recommendations or such other time specified by the Board, both the Principal and the Contractor shall provide written notice to the other and to the Board of acceptance or rejection of the Board's recommendation. 

(b) The failure of either party to respond within the specified period shall be deemed an acceptance of the Board's recommendation. 

(c) If with the aid of the Board's recommendation, the Principal and the Contractor are able to resolve their dispute, the Principal will promptly process any required Project changes.

4.10. Clarification and Reconsideration

(a) Should the Issue or Dispute remain unresolved because of a bona fide lack of clear understanding of the recommendation, either party may request that the Board clarify specified portions of its recommendation.

(b) If new evidence has become available, either party may request that the Board reconsider its recommendation.

4.11. Admissibility

(a) If the Board's recommendation does not resolve the Issue or Dispute, the written recommendation will be admissible as evidence to the extent permitted by law in any subsequent dispute resolution proceeding or forum to establish:

(h) that a DRB considered the dispute,

(ii) the qualification of the Board member, and 

(iii) the Board recommendation that resulted from the process.

5. PAYMENT

5.1. PAYMENT AND EXPENSES

(a) The Principal will pay all fees and expenses of the DRB Member for attendance at the periodic meetings of the Board.

(b) The fees and expenses of the DRB Member for additional meetings and for the review of Issues or Disputes in accordance with this Agreement, where additional costs are incurred including a requirement for meetings additional to the periodic Board meetings, shall be shared equally by the Principal and the Contractor.

(c) The Contractor shall pay the invoices of the Board member after approval by both parties. The Contractor shall then invoice the Principal for 100% of such invoices for the periodic meetings and 50% of such invoices for additional costs of meetings required for the review of Issues or Disputes.

(d) If the Board desires special services such as legal or other consultation, accounting, data research and the like, both parties must agree and the costs will be shared by them as mutually agreed.
(e) Each party shall be responsible for its own costs during the DRB process including staff time for preparatory work and attendance at meetings consultants and counsel fees and any other costs.
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