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DISPUT E BOARDS-GOOD NEWS AN D BAD NEWS:
T HE 2005 " HARM O NISE D" CO ND IT IONS O F

CO NTRA CT PREPARED BY MULTILAT ERAL
DEVELOPMENT BANKS AND FIDI C

1

CO RDON L JAYN ES *

Fortunately, the good news outweighs the bad news. The maj or good news
is that. cert.ain banks' have agreed to requ ire th e use of Dispu te Boards
(" DB") fo r all co nt.racts for wh ich they p ro vide financing if th e estimated
co ntract. value , including contingency allowances, is more t.han US$10m. or
its equivalen t.. T his is understood to be t.he first time th at all of these banks
h ave re quired (as d ist.inct fro m recommen ded) t.he use of Dispute
Board s.

T he precise basis of the agreement of th e banks is not dear from the text
of their first stan dard bidding document, which is that of th e World Ban k."
Page ii of th e documen t states that th e World Bank's May 2005 revision to
its Standard Bid ding Do cument

is to conform, to th e ex te nt. possible wit hout contrave ni ng th e May 2004
Guidelines [fo r Thc World Bank] to the mod el provided by th e Maste r Procu rement
Docu m en t for Procurement of Works & User's Guide h armonized among various
Mul tila te ral Deve lopment Ban ks (MD Bs) and approved by the heads o f Procurement o f
the MDBs an d In te r na tion al Fin ancial Institutio n s (IFIs) in O ctober 20 01 , " 3

T h e World Bank states, also on page ii of the document, th at in
co llaboration with FIDIC, a new se t of General Co nditio ns has been agreed
by the banks, and within th ose Gen eral Conditions

" th e most sig n ificant change is th e introduction in Clause 20, Claims , Disputes and
Ar bi tra tion , of a Dispute Board which m ay b e comprised of o n e or th ree members, as
may be d ete rmin ed by th e Emp loyer a nd indica ted in the Contract Data (Part A of
Sect io n VIII, Pa rti cular Conditions) withou t regard to the es timate d cost of th e
con tract" ."

" Mr J aynes can be reac he d at CLJ4Iaw@aol.com .
I The ban ks, as announced by FIDIC, arc : African Development Bank, Asian Development Bank ,

Black Sea Trade and Development Bank , Caribbea n Developm ent Bank. European Bank for Recon
stru ction and Development, Inter-Ameri can Development Bank , Int ern ational Bank for Reconstru ction
an d Developm ent (the World Bank), Islam ic Bank for Development Bank [sic]' and Nordic Develop-
1l1cnt Fund . -

" The document can be foun d at the web site of the World Bank, www.worldbank.org, and can be
download ed free of charge. It is headed "Standard Bidding Document" an d en titled " Procu remen t of
Works & User's Guide" , May 2005. It. will be not.ed that the Bank's document uses the spelling
"harrnonlzation" , whereas FIDIC's documen t. published in October 2005. uses the spe lling "harmoni
sation", which has been adopted in this art icle, except when quoting from the Bank's doc umen t.

' The MOBs an d IFls arc not iden tified in the World Bank d ocument. The " Master Procurem en t
Documen t" and 2004 Guide lines seem not to be available on the World Bank's website.

• " Contract Data " is a substitution for th e former World Bank for m "Appendix to Bid" which
Appendix was mod elled on the FIDIC form "Appendix to Tender",

This is indeed a significant revision to The World Ban k' s previous
requ irements." The harmonisation effort has been extensive an~ has
involved much work not onlyby t.he banks but. also by FIDIC, and It has
invo lved m uc h m ore t.han clause 20 and resolu tion of d isputes.

Readers familiar with the predecessor documents of the ban ks will recall
that they h ave used FIDIC' s Conditions of Contract for Works of Civil
En gineering Co ns tr uc t.ion "Gen eral Cond it.ions" (most rece n tly th e Fourt h
Ed it.ion) , an d then have provid ed to t.h eir borro wers detailed Conditions of
Particular Application (in substit.u tion for th ose publish ed by FIDIC) and
h ave design ated wh ich of such Condit.ions of Pa~~icula~- App'licatio~. are
mandator y and whic h are optional. Many of those substitu te Conditions
of Particular Applicat.ion have made m ajor alterations to, or elaborations of,
the standard FIDIC General Con ditions. Not. all of the ba n ks have made
ex actly th e same "substitu te " Co nditions of Particular Application, nor
h ave all of th e banks had exactly t.he same st.ipulat.ions regard ing wh ich are
mandatorv and whi ch are op tional. The pote nt.ial for co nfusion or di fficulty
on contracts co -fin anced by more than one of the banks is obvious.

As explained on page 2 of the Bank Document:

" T he harmoniza tion of th e Ge neral Conditions has m ade unnecessary th e g reat
number of d eviations to the General Conditions of Contract . . . intro duce d in the
fo r m er SBD Procurement of 'Wo rks through Particular Condi tions of Contract to
account for a ll n on-applica bl e general conditions."

A comparison of t.he " deviations" sh ows th at by the ha:~lOnisationC?f th e
Genera l Co n di t.ions, what. were some 45 pages of Cond itions of Particular
Applicatio n h ave been re duc ed to five pages of P~rticul~r Conditions (of
whi ch three p ages are what used t.o be an App endix to Bid).

T he harmonisation work was com pleted in May 2005 an d the first. of th e
ba nks to publish the harmoni sed document was the World Bank. It refl ects
significantchanges in the Ban k 's formerly required Conditions of Co ntrac t,
changes which will require carefu l stu dy in use . The fund:~l:n tal approach
in t.he harmonised document is to abandon FIDIC 4th Edmon , and adopt.
the General Con dit.ions of FIDIC 's 1999 Edi tion of " Con ditions for
Cons tructio n " (the so-ca lled " First Edi tion" ), but t.o avoid ex tensive an d
complex Conditions of Par ticular Application an d instead to m ake direct
amen dments to FIDIC's Ge nera l Conditions . T he re su lt is, in effec t, a new
an d different set. of " FIDIC Red Book" Ge neral Condit.ions fo r use by t.he
Bank' s borrowers when con t.racting for the type of construction for which
th e FIDIC Red Book histo rica lly has been used-remeasured contracts

r, In the Int ro duc tio n to the m ost recen t ed ition of i ts Standard Bidding Document, "Procurement of
Works", the World Bank indicated that any contract estimated t.ocost more than US$50m. must.have a
th re e-person Board, and for t.hose con tracts whose value was between US$ IOm. and 50m., the bor rower
could choose to have either a one-person Board or a three-person Board .
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utilising bills of quan tities , with constr uction su pervised by " the
Engi neer ".G

Readers sensit ive to legal issues will re cognise im m ed ia tely th e potential
prob lems of th e banks making such use of 1'1DIC's copyr ig h ted -Co ndi tio ns.
T hese have been overco m e by a separate agreement with 1'IDIC enabling
th e banks to d o wha t they have done, but. requiring co n tin ued recogn ition
that the co pyrigh t remains with FIDIC, eve n t.hough FIDIC d oes not
necessarily agree t.ha t th e changes to its do cum ent. are what 1'IDIC itself
wo uld recom me nd." In its publica tion of th e harrnon iscd General Concli
tio ns , 1'IDIC has se t. fo r th a t th e ou tset of th e publication " Te rms and
Co nditions of Usc " which ou tlin e th e licence arrangeme nts and include a
d et ailed assertion of sole co pyrigh t ownersh ip . O n th is po int, it. is impo rt ant
to note that FID IC has lo ng had a close collabora tive relations hip with the
develop ment banks, and particip ates re gu larly in th ei r co lloquia fo r d iscus
sion ofprocurem en t issues: in a sense, FIDI C is a " par tne r" in the banks'
development efforts, but seeks always to balance th e .in te rests of th e banks'
bo rrowers with those of the con tractors and co nsulting engineers who form
the o th e r two par ts of the "devel opment tr iad " . In the p eriodic meet in gs
with th e banks, not. o n ly FIDIC but also multinati onal represen ta tives o r
national co n tra ctors' organ isations participate in th e co llo qu ia on p ro cu re
ment issues.

Clearly readers will wish to m ak e the ir own stud ies of th e h arrn oniscd
FIDIC Genera l Co nd itions ." Th ere are many important ch anges to what
readers m ay know fro m pri or study of 1'IDIC 's 1999 ed ition of th e
Co ndition s fo r Cons tr uc tion . But what of the ban ks' tr ea tment of Disp u te
Boards?

T he sta r ting point. for analysis is to say tha t, ove rall, the harr n onised
documen t ad opts clause 20 of FIDIC 's 1999 " Conditions for Constructi on "
(the .cu r rent " Red Book" ) . H owever, there are inte resti ng changes which
the banks and FIDIC have made , th ere are changes whi ch .have n ot been
made but (it. is su bm itted ) should have been m ade , and th e re are so me

(; A d e ta iled ana lysis of tile hanks' changes in a ll th e Ge ne ra l Condi tions is beyond th e sco pe of thi s
art icle , which addresses on ly th ose cha ng es rel atin g to th e use o f Disput e .Bonrd s. .In its pu blica tion of
the harmou isedCc n eral Condit ions , FID IC h as noted in its Introduction " .. . in th e case ofthe di spu te
provisio ns con tained in -Clauses 20.2 to 20 .8 and in th e associa tedAppen d ix, the oppo r tun ity h as been
taken to m a ke o ther ame n d ments whi ch FIDIC cons ide rs an imp rovement on earlie r word ing in th e
Construc tion Contract, l st Editio n. 1999".

7 Each page of the h arrn o nised Conditions displays FIDIC's asser tion of ownersh ip, T I", World Bank
document says at p. i i: " Oivcn th at th e h armon ized Ge neral Co ndi tion s is Isi(.] based extensively 0 11

FIDIC's 'Condi tions of Contract fo r Con struction ', seco nd edi tion lsi c],p ublishe d by FlDIC in ]!J99,
and bdng FIDIC [sic] the sole copyrigh t owne r of such pub lication theJl~RD has subscribed a license
ag reeJu en t with FIDIC th at au tho r ize [ sic] (he use. of th e harmonized versio n o f such conditi o n s o f
cont rac t by the Borro wers of the World Bank whe n prep aring biddi ng docu men ts in accordance with
th ese 5BD Pro curem ent of Works."

$ [Ed ito rial Not e : St~C page ~J , above, of thi s issue where .th e new Co n dit ion s ar e d iscussed.]

puzzlin g o m issions frorn what it .. would see m should have been stipula ted .
T h is a rt icle is di re cted to those points ."

T he only bank document published as of th e writin g of this ar ticle is that
of the World Bank. By. th e tim e of publ icati on o r th is arti cle , it InaY be th a t
o ther banks will have pu blish ed th ei r ve rsions . T h us, th e res t of th is article
refers o n ly to the Wo rld Bank harmonised d ocument and FIDIC's publica
tion of its new ed itio n .

New format

For th e firs t tim e , th e World Bank has publish ed its " Standard Bid d ing
Do cu ment" .trad irionally en titled " Pro curemen t of Works" under a new
title, " Proc ure m en t o f Wor ks & User 's Guide" .H) T he Wo rld Bank savs in its
" Forewo rd" to its document '

"These Stan d a rd Biddi n g Do cu m en ts fo r Pro curemen t. o f Works [SB DWj are m an-
. d ai o ry fo r use in m a jo r wo rks .coru rac ts (t h ose es tim a te d 10 cost more th a n US$ I O
m illion . includ in g co n tingency a llowance ) unless the Bank agre es to th e use o f othe r
Bank Standard BiddingDocumen ts on a case -by-case basis. {The Bank h as a lso issued a
civ il law vers io n of th e SBDW as well as a SBDW fo r sm alle r con tra cts.) " I I

Harmonisation changes from FIDIC 1999

What are the ch anges which the banks and FIDI(j h ave agreed? Som e are
changes ofgram mar, layout-or syn tax and need no t be noted h ere . T he firs t
major change from FIDI C 1999 , clause 20, appears a t su b-clause 20.2,
regardi ng ap po in tment of the Dispute Board (wh ich the d ocument often
refe rs to simply as " DB", a co nvenient abbreviatio n wh ich also is used in
thi s article) . Several changes have been made:

(l) As elsewhere-in the har rnonised d ocumen t, the te r m " Co ntrac t Data "
is used in lieu of the te rm "Ap pendix to th e Tender" . (The Contract Data
sheet s appear as Par t A of th e Parti cul a r Co nd itions of th e harmonised
docum c n t.)

(2) Although also covered by the " Wa rran ties" in th e agreement am ong
the parties and th e DB member, a new second paragraph has been added
to sub-clause 20.2:

" T h e DB sh a ll co mprise , as sta te d in th e Con tract Da ta , eith er one or three su itab ly
quali fied persons ('the members') , e ach o f wh om shall be flue n t in th e language for
co nununicati on de fi ne d in th e Con trac t a n d sh all be a p rofessional experie n ced in th e
typ e of constructi on involved in th e 'Works a nd wi th the interpre tation o f co n tr actual

!, One mi nor cha nge whic h thi s au thor is happy to SC(~ hi rhe aba n do n me n t o f' th e " alp ha bet soup"
used for Dispu te noards; gone is " DRB" fro m th e World Bank's termino logy; go ne is the HD IC term
" DAB"- with its inh erent co n fusion with 1.IK sta tu to r y ad ju d ica tion-s-a nd the drafters have simplified
th e te rmi nology to just " Dispute Boards" ,

lO T he World Bank p ub lishes severar " $tandard Bidding Document s" and that for Procurement of
\Vo rks is o nly one . The ex ten t o f' the " Uscr' s Cuide " in th e j\·lay .2005 do cument is discu ssed below.

" Of'. dt, p. iii.



Thus, it seems to be in te n ded tha t th e em ployer sh all decide th e size of th e
DB; viz. sub-clause ] .1. ] .10 o f th e General Cond itions. No guidanc{~ appears
in the harmo n ise d d ocume nt regard ing the cri te ri a to be applied b y the
emp loyer in deciding th e size of th e DB. Perhaps employers will be guided
by the predecesso r version of th e d ocument, whi ch gave the borrowe r th e
option of select in g eith e r a o ne-perso n or a three-person Board unless the
es tim ated valu e of th e co n tract, includ ing co n tingencies, was in excess of
US$50m., in whi ch case th e Bank req uired a three-p erson Board.

Users may also take into co ns id e ra tio n th e -criteria co n ta ined i n (d ) and
(e) of the FIDIC Guide to the 1999 Ed itio n of th e Red Book, at. page 304,
regarding the likely am ount of th e ave rage m onth ly Payment Ce rtificate ,
and the n a tio na lity or national iti es of th e DB m ember(s) . Regrettably,
neither th e Bank's docu men t no r th e FIDI C publication of the h armon ised
Con di tion s p oin t th e us e r to th e FID IC Guide, on this or anv other
matte r.

I t is intere sting to note that in th e Co n tract Data there is an e n try for
"Lis t of p o ten tial DB sole members" and th e Ban k' s guidance is: "Only
when the DB is to be com p rised of one so le m ember, list names of potential
so le members; if no potentia l so le members a re to be included, insert:
' no ne '. " Unanswered is the question of whether .the list of so le m em bers is
exclusive and no other cand id a te can be co nsid e re d in pre-con tract
n egotiations with th e successfu l bidder, or wh ether th e successful bidder
will be abl e to propose o ther can did ates . It is somewhat surprising that th e
User's G uid e does no t m ent ion th e existe nce of th e FIDIC President's List
of App roved Adjudicators as a potential source for use in se lec ting a DB
m ember. Neithe r does it ale rt. the user to th e Bank's Directo ry of Indepen
dent Consultan ts ("DICON" ) syste m as a po tential source for use in
selec tio n of a DB m ember.

Still on th e Contract Data , th ere a lso is an en try fo r "Ap poin tm e n t (ifnot
agreed) to be made by" , and the Bank'sguidan ce is " Inse rt name of th e
appoin tment en ti ty.o r offi cial ". This wording see ms wide en ough to enable
an em ployer to select any offi cial, whi ch co u ld le ad to abuse by an
u nscru p ulous or ill-advised em ployer. Un like its predecessor document, the
harrnonised document gives no guidance to th e borrower on se lection ofan
appropriate appoin tin g au thor ity or offi cial.

(3 ) In the third paragraph o f th e harrnonised text, there is a shift in
app roach wb ich seems po ten tia lly faster th an th e 1999 FIDIC documen t.
Instead of th e third m ember bein g selected by the parties after first
consu lt ing the initial two ap pointees, the harmonised documen t h as the
in itial two appointees recommend a chairperson for agreemen t by th e
parties.

docume n ts. If th e n umber is n OI so sta ted and th e Part ies do not agree o therwise, th e
DB sha ll co mp rise three persons, on e or who m shall sene as chairman. "

,I~! It see ms thi s should refer to " Com m ence me n t Date!' , no t " Co rn rncncemc n r": th e 'fo rme r is
d efin ed as th e dat e no tifie d undersub-clause 8.1 of the General Co nd itions : Vi i.•, sub-clause 1.] .3.3.
Un de r sub-cl ause 8. J I the e ngineer is to g h l (; tlH: contra ctor not less ,t.h a ll scven days' n otice or the
Co m me nce me n t D:ue; 'unl ess o ther wise stated in the Parti cul ar Conditions, th e date will he with in "'J2
d ays after the co nt rac to r re ceives the Letter ofAcceptan ce . U po n rece ip t of th e engineer 's n o tice , th e
cont rac tor is (0 co m me nce as so on as re asonablypracricab le ,

(4 ) Sub-clausezu.I i s not en tire ly clear regarding th e tim e for appointing
th e DB, an d ho pefull y th e wording will be clarified in th e future . T he f irs t
pa ra graph says th e DB sh all be appointed by " th e date stated in th e
Co n tra ct Data" . In th e space fo r that in th e Co n tract Data , th e Bank h as
prin ted (presu mably as mandato ry): "28 d ays afte r th e Com mencem ent." ' 2

However, th e four th paragr ap h of su b-clause 20.2 fo resees a possib ility o f
th e parties join tly appointing the DB up to " 21 days before the date stated
in the Co ntrac t Data" . Having in mind that such d ate is lin ked to th e date
of the co n tracto r 's receipt of the Letter of Acceptance, it would seem
clearer to link th e period lo r joint appointment to tha t lette r in stead o f th e
co m mence m en t d ate .

(5) A major chan ge, and one whi ch may cre a te misunderstandings or
argument, is th e d e letion of the fo llowing from th e 1999 FID IC text:

" Ifa t any time the Par ties so ag ree, they ma yjointly re fer a m ail e r 10 th e DAB for it 10

give its o p inion. Neither Party shall co nsu lt th e DAB o n any mailer withou t the
agn~emen t of th e o the r Party.

If a t any tim e th e Parties so agr ee , they may a ppo in t a su itably qu alified person or
persons to re p lace (or to be available to re plac e) anyone o r mor e members o f th e DAB.
Unless th e Parties agree otherwise , the appointment will co me int o effe ct if a mem ber
declin es to act oris unable to act as a result of death , di sability. resign at ion or
termina tion of ap poin tme n t.

In all)' o f th ose circumstances occurs and no such replacem ent is availab le, a
rep lacemen t sha ll be appoin ted in th e same manner as th e replaced per son was
re quired to have been nominated or agreed upo n, as described in thi s Sub..Clause. "

No gu idance is given on th e reason for th e deletions. Perhaps th e co n ce p t
o f " stand by" members has bee n found to be of little use . Even with th e
omission of th e last two of the th ree paragraphs quoted above , th e
ha rmonised text in cludes the 1999 FIDIC paragraph govern ing replace
ment of m embers who d ecli ne to act or a re unable to ac t as a result o f
death, d isability, resignation or termination of appo in tmen t,

However, the d eletion of the provision fo r joint. refere nce t.o the Board
for an op in io n (not a d ecision) , is pu zzlin g. Not ably, however, Part A of th e
Appendix to th e General Conditions, " General Cond itio ns o f Dispute
Board A.g-re ement" retains, in paragraph 4 (k) , th e DB availability " to give
advi ce and o p in ions, on any matter re levant. to -the Con tract wh en requested
by both th e Employer and th e Con tractor, su b ject to th e agreement of th e
Other Members -Iif any)" . It is ho ped that users will reta in the ir ab ility t.o
obtain informal advice and opinions o f t.he Board, as th ese have proven to
be o f great va lu e in avoiding fo rm al disputes, It. seem s that despite th e
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above-refere n ced dele tion, such help will be available; viz., the seco nd
paragraph of Pro cedu ral Rules, di scu ssed below.

Clause 20 .3 in troduces a new provision in su b-clause (b) by provid in g fill'
actio n by th e appoin tin g entity o r offic ial if e ither part)' fails-to ap p ro ve
tim eously a n omi nated perso n to se rve as member. Whil e th is is helpful to
avoi d wilful obstr uct ion of the process of forming th e Board, it seems
p otentially a way of avoid ing th e party co nsidering th e nominee bei ng fre e
to object on reasonable groun ds and request th e nomination .of som e other
person .

As noted abo ve at (2), in th e model "Part A-Con tract Data" , no
gu id ance is co n ta ine d as to po ten tial appoin ting en tities o r au th o ri ties .
Espec ially fo r users unfamiliar with th e FIDIC Co n d itions , and perhaps
u nfam ilia r with establishe d and respected independe nt appoin ting en tities
and officials, th is is an unfortunate omission , wh ich hopefully will be
remedied in fu tu re am end m en ts.

Clause 20.4 in th e fifth paragraph adds a requirement not foundin th e
199 9 Edition regardi ng th e n otice of di ssa tisfaction with the DB de cisio n.
The notice g iven must include a sta temen t of the inten tion to commence
arbit ratio n . In passin g, it shou ld be noted tha t neither th e 1999 E d ition nor
th e harmoniscd d ocument requires a co py o f th e notice to be given to th e
Board , and it is submitted that th is was an d remains a sm all oversight and
th at best p racti ce suggests givin g a copy to the Board.

Clause 20.5 re tains th e 1999 Ed ition req uire ment for a min imum 5G-day
period for am icable se ttlem en t efforts before ar bitr a tio n may be co m
me nced . This conc ep t of belated am icable se tt lem e n t effo rts was originally
ex pla ine d byFIDIC when first introduced in the Fourth Edition of th e Red
Boo k as being ne cessary in some co un tries to enable gover nmen t servants
to co m p ro m ise through am ica ble settlement nego tia tions , a lth oug h it
would seem a more straig h tforward way to emp ower such persons wo ul d be
1.0 in clu d e a clause exp lici tly d oing so in the Co nditions. More r e cen tly
FIDI C h as spoke n of tile purpose ofthe a micable -se ttle men tperio d as being
to provide th e parti es a " cooling off ' period, and FIDIC h as-indi ca ted th at
it has found thi s delay to be a popular feature . However, it is a feature whi ch
is not foun d in o the r Dispute Board syste ms , and some persons have
suggested th a t it is an inap p ro pria te delay to th e ability of a party to
com m en ce arb itration of what clearl y has become a mature dispute .

Clause 20 .6, whi ch con tain s the arbitratio n agre em ent has been al te red
from the m odel con tained in th e 1999 Edi tion . Whereas th e 1999 Edi tion
fo resees use of th e Rul es of Arb itration of th e Internat ion al Cham ber of
Co m merc e , th e harrnonised d ocu m ent leaves it open 1.0 th e parti es to
st ipula te-in th e Par ticu lar Conditions " h ow arbitratio n shall be co ndu cted" ,
and then p rovides th at if no arbitra tion proceed ings arc sta ted in the
Particul ar Conditions the ICC Rul es shall be used.

Allowing th e p arti es 1.0 stipu la te how arbitratio n sh all be con ducte d may
refl ec t the p ast practice of th e World Bank to suggest th e possibility of

a rb itra tio n under 'tJNCITRAL Rules, o r o th e r in stitutional r ulcs -(incl ud ing
the 'ICC Rules), leaving t he cho ice o f arh itra ! system ( 0 th e borrower.
Howeve r, th e hann onised wo rd ing also leaves open th e possibi lity 0 1' ru]. ho c
arb itra tion alTangem ent.'i, so long as th ey ;\I"C " Iu tcrnutional "; !"

Following clause 20 are two further d ocuments. The fir st is en titled
"Ap pend ix" and starts with " A General Con ditions o f Dispute Board
Agreemen t" [s i c] . There is no " B" in th e Ap pc nd ix; in its publicati on of the
harmonised Conditions, FIDIC has dele ted th e " A" . In th ei r fo r m Appen
d ixCeneral Condi tions are the- same as th eir cou n te r parts in th e 1999
Ed itio n . The foll owin g di ffe rences in su bstance are noted .

( I) In Clause 2 it is state d th at th e Agreeme n t takes effect fro m th e latest
of three dates. This awkwardly worded paragraph is essen tiall y th e sam e as
in the 1999 Edition. The firstofthe -th re e dat es is the Comm ence ment Date
deli 'ned in th e co n tract. T h is see ms in co n tra d ictio n of th e sta te men t in th e
Co n trac t Dat a (inthc Parti cular C o nd itio ns) that th e " DB shall be
appoin ted . . . 28 days after the Co m me ncem ent". Perhaps th e Co n trac t
Dat a is intended to read " Co m me nce m en t Date" : on thi s, pl ease see above ,
footnote 12 in this a r ticle . The other two dat es arc in reality one, namely,
whe n all Dispute Board Agreemen ts h ave been signed by th e Con tr ac t
Par ties and the Dispute Board Members.

(2) Two o m issio ns have been made from th e 1999 Edition fo rmat fo r this
clause 2:

" When th e Dispute Adjud icatio n Agre em en t has take n effect, the Em ployer and th e
Co n tractor shall each give no tice to the Me mber accord ingly, If th e Mem ber does not
receive.eith er n otice ,~ith in six months afte r e n te ring int~)' th e Dispute Ad judication
Agre e men t, it shall be void and in effective."

" No assign me n t o r su bcontracting of th e Dispu te Ad jud ication Agreem en t is pe rmitted
without the prior wri tten ag reemen t of all the parties to it and or the Ot he r Members
(if any) ."

.No exp lanatio n is given fOI' th ese omissions. Wh ile th e first o m ission m ay be
in ge neral unobjectionabl e , th e sec ond seems an odd omi ssion . Perhaps it
was felt j ustified because an -earl ie r p art o f clause 2 sp ecificall y recogn ises
th at "T h is em ploymen t o f the Member is a personal appointment" .

(3) Clause 5, relating to the ge nera l obligatio ns of th e em ployer and th e
co n trac to r has omi tted a provision from th e open ing paragraph , wh ich
deals with requesting adv ice from , or cons u lta tion with a membe r oth er wise
th an in th e normal co u rse of th e DAB's ac tivitie s u nder th e co n trac t-an d th e
Dispute Adjudi cati on Agreeme nt. The 1999 Edi tion permits suc h request or
consultat ion " to th e ex te n t th at prio r agreemen t is given by th e Em ployer,

l ~ In co n tras t, th e arbitratio n p rovisio n of thefo rm of agreeme nt with the DB me mbers specifies
institutional arbitra tion , which unless o the rwise agreed sha ll be under the ICC Rules: viz., CIaUS(, 9 of the
Append ix to th e General Co nd itions.
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the Co n tracto r and th e O ther Members (if any)" . No explanation is given
for the omission.

(4) Clause 6 deals with payment of the member an d 101l0ws th e 1999
Ed itio n of F1DIC (which in turn is based o n th e co ncep t first es tablished in
th e World Ban k " Procurement of Works" Standard Bidding Document
published in J an ua ry 1995): a mon ihl y re tainer fcc fo r ce r tain work an d
costs and all services not o therwise cove red by other par ts o f th e payme nt
scheme; a daily fee fo r tr avel and work on site and reading submissions in
preparatio n for a hearing; and re imbursement of expenses and certa in
taxes (if imposed ) .

T here are two mi nor differe nces fro m the 1999 Edition. First , the
red uctio n in re tainer fcc foll owing the issuan ce of the 'Taking Over
Cer tificate for the whole of th e works is only by one-th ird, in stead of orie
half. Secondly, a new pa ragrap h has been inserted which reads:

" If th e panics fail to agree on th e retainer fcc o r the dai ly fee of the ap poi n ting ent ity
or official na med in th e Contract Data shall de termine th e amount of the fees to be
use d."

It appears th at th e firs t " of" shou ld be d eleted. In th e FIDIC publicati o n
th e parag ra p h reads:

" If the par ties fail to agre(~ on th e re tain er fee 01 ' the da ily fee, the appo in ting en tity or
official na med in the Co n tract Data shall determ ine the amount of th e fees to he
used."

Surely, the FIDIC wording is correc t, and hopefully th e Ban k's document
will be revised soon.

Also , it would be useful if th e same use of appointing en tity or offi cia l
could be used in th e even t o f failu re to ag ree the revised fees whi ch the
p rio r paragraph foresees occurring annually after "the first 24 calen dar
m on ths" of Board service. Perha ps this suggestio n will be adopte d in future
rev isions of th e Appen dix.

Unfortu nately, nowhere in th e har rn onised docu ment is th ere any
g uidance to a user o n what amoun ts to esta blishfor ei the r th e retainer fee
o r the daily fee .

It is regre ttabl e th at the Bank's harrn oni sed document has o mitted th e
World Bank guidan ce wh ich has prevailed fo r th e past 10 yea rs, becau se it
is likely that so me borrowe rs will be uncertain how to proceed on DB
co mpensation. The past gu idance h as been that, unless th e parties o ther
wise agree, th e mon thly ret a in er fe e shoul d be th ree tim es th e d aily fee, an d
the dai ly fee should be th at paid to arb itrators fix the In te rnational Ce n tre
for the Settlemen t 01' Investment Disputes (" ICSID"), which at the date of
wri ting this article is US$2 ,500 p er day. Borrowers might decide that a lower
amoun t was ap propria te in th e co n tra ct's particul ar circ umstances, bu t at
least pas t borrowers ha d a poin t 01'reference in decid ing what to establi sh
as Iees , The FIDIC publication an d th e FID1C Guide to th e 1999 Edition are

both silen t on th e q uan tification offees, and it is respec tfu lly submitted th at
th is is an unfortunate omission .

(5) Clause 8 deals with default ofa DB m ember a nd re ta ins, and expands
th e 1999 Ed ition Append ix, which pro vides th at , if a Member fails to
co mply with any of his obliga tion s, he is to re im burse the parties fo r all fees
an d expenses of all DB members fo r pro ceedings or decisions which are
rendered void or ineffe ct ive by his failu re . Not o nly is th is form of
pcnalisatio n inconsistent. with ge neral practi ce in alternative d ispute resolu
tion arrangemen ts, but also it is inco nsistent with the sp irit of clau se 5 of the
Appendix, which fo resees that a DB member shall not " be liable for an y
claims for anyth ing done o r omi tted in the discharge or purpor ted
d isch arge of th e Member 's Functions, un less th e ac t or o miss io n is shown to
have bee n in bad faith" .

Unlike th e 1999 Edition , whi ch pro ceeds Irom an Appendix to an "An nex
Pro cedural Ru le s" , th e harmonised document sim ply se ts forth " Proce
dural Rules" afte r th e end of th e ni ne clauses of the Appendi x. The
harmonised documen t is sligh tly di fferent in layo u t, aba ndonin g th e
former nine numbe re d paragraphs an d using no paragraph numbering but
inserting alphabe tica l SU b-paragra phs in so me parag raphs, However, th e
con tent is identical in su bs tanc e . The FIDIC publica tion has no t followed
th e style of the Ban k's document an d ha s retained th e 1999 Ed ition titling
and n um bering.

A change in wording in the sec ond paragraph is welcome. Where th e
1999 Edition refe rs to site visits as e nabling the DB to beco me and re m ain
acquainted with (in ter alia) potential p roblems o r claims, th e new secon d
paragraph expan ds on th is by ad d iug "and, as far as reaso na ble, to
e ndeavour to prevent potential p roblems or claims fro m bccoming di s
putes" . It is precisely in such preven tive wo rk that Dispute Boa rds ac h ieve
o ptimum value for th e con tract parties.

T he Bank's document does not con tai n an Index of Sub-Clauses ; th e
FIDI C publica tio n does. Hopefully the Bank soon will incl ude th at Index in
its document. Meanwhile , readers wh o are frequent use rs of FIDIC docu
ments, including the new " MDB Harrno n ised Editio n " , will wish to go to
th e FIDIC website in order to enj oy th e conven ience of its Index where it is
avai lable free of charge. J.l A co py ca n also be bough t bye-mail to
fidi c.pub@/id ic.org

The Bank's Do cum ent also does not co nt ai n (yet?) the sam ple fo rms for
Dispute Board Agreemen ts whi ch are at Annexes D an d E of FIDI C's
publ ication . T hese are 1'01' a single perso n DB and for each person of a
three-perso n DB. T hey do not devi a te in substance from the sample forms
contained in FIDIC' s 1999 Edition.

11 11U.p:! ! wwwl.ficlkorg! n:sollrc",, / cont racts! describej FC-RA-U-AA·10,asp
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All o ther co mments aside, it is clear that th e impleme n ta tion by the
MDHs an d the IFIs of the 2005 harrnon ised ed itio n of the FIOIC Red Book
will in crease d ramatically th e number of DBs operating th roughout the
World. Addi tionally, it seems likely th at a t least so me of th e various n at io nal
bila teral aid agencies will foll ow th e practi ce of th e MDBs .and If'Is and
implement the use of DBs in co n tracts wh ich they fin ance . With increased
use of DBs, one can hope for co n tin u ing improve rnen ts in the developmen t
of th e DB techn iqu e , so readers are advised to "stay tuned " to this Review
fo r " breaking n ews"!

C O RRES PONDENTS' REP ORTS

S1'\lED E N

AB 04-N EW SWE D IS H GE NE RA L CO N DIT ION S O F
CONTRAC T

TO R E W IWE N-N I LS S ON

M annheimer Suiartling, iHalmii, Sweden

Introduction

Sweden d oes no t have a Civil Code or Commercial Code as is the case in
man y o th er cou n tries. The law applicable to constr u ctio n is deri ved fro m
o ther sources of law. T his has led panics wh o are frequently engaged in
co nstr uctio n projects to develop stan dard con trac ts for con str uc tion.

By far th e most commonly used -construction co n tract I'orrn in Swed en is
th e General Co n d itio ns of Con trac t .fo r Build ing , Civil Engin eering and
Installa tio n Works of] 992 (h crc inafter "AB 92" , " AB" being a n ab brevia
tio n of the Swedish words 1~)I' "ge ne ral co ndi tions") . AB 92 is inte nded for
pro jects where th e em ployer isresponsible for th e design of th e wo rks.

AB 92 was prepared by th e Swedi sh Construction Contracts Committee,
which is an organisa tio n consisting of th e Swed ish Co ns tr uct ion Fede ra tion ,
the Swedish Associa tio n of Building Proprietors, th e Swedis h Associa tio n of
Lo cal Authorities, th e Governmen t via the Na tio nal Board of Public
Buildi ng and th e Forti fi cati o ns Ad ministration , and o ther organis at ion s
with in th e Swedis h co n str uctio n in dus tr y. T he co nd itio ns of co n tract of th e
"AB series" we re first issu ed in 1954 (at that tim e "AB 54" ). Revised
ed itions have been issued over th e years.

After substan tia l n egoti ations, th e organisatio ns in volved in th e Co ns tr uc
tion Contracts Com mitte e have now ag reed on AB 04, whi ch m eans th at AB
04 replaces AB 92. My purpose h ere is to summarise some im portan t
amend me n ts made in AB 04 as co mpared with AB 92 .

Order of precedence o f th e contract documents etc.

If the em ploye r wants to stipu late amendme n ts to AB 04 in th e admin
isrrative provisions th at fo rm p art o f the con trac t, th e amend men ts must
now belistedin a separat e specifica tion in the admini stra tive provisions (AB
04, ch apter] , §3, item 2) .


