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DRBs IN ALLIANCE PROJECTS

Introduction

With the development and acceptance in the industry of a need for a new approach to contracting, a number of models have emerged in recent years and these include:

1. Alliance contracts;  and

2. the use of Dispute Resolution Boards (DRBs).
On the face of it, these models appear to be inconsistent but this paper explores ways the two concepts can be integrated.
Alliance Model(s) - Pure and hybrid alliances

There are many varieties of contracts used in the industry which are said to be “Alliance Contracts”.

For the purposes of this paper, reference will be made to “pure alliances” and “hybrid alliances”. 

In both pure alliance contracts and hybrid alliance contracts the participants are the “owner” and the “non-owner participants” and both generally require the owner to reimburse the non-owner participants for all properly incurred direct costs, usually on an “open book” basis.  
However, the non-owner participants usually put at risk the whole or a percentage of their profit and overheads depending upon certain project outcomes or “KPIs”.  There is a “painshare/gainshare” mechanism in alliance contracts that adjust the entitlement to payment for profit and overheads either up or down depending on whether the project meets the pre-agreed outcomes or KPIs.

In a “pure alliance contract”, both the owner and the non-owner participants have collective ownership of all of the project risks (except in certain cases of willful default).  In these pure alliance contracts, neither the owner nor any of the non-owner participants has any recourse to litigation, arbitration or other remedies against the other alliance participants (even if the other alliance participants are in breach or are negligent).  The only mechanism is through the painshare/gainshare mechanism.  The culture in these projects is said to be always “best for project’ and “no blame/no dispute”.
In contrast, however, in hybrid alliances certain risks are retained by non-owner participants and certain breaches by non-owner participants are actionable at the hand of the owner.

In both pure alliance contracts and hybrid alliance contracts, there is usually a two tiered management structure which, for convenience, will be described as the “Alliance Management Team” or “AMT” and “Alliance Leadership Team” or “ALT”.  
Generally speaking, project operational decisions and management occur at the AMT level and the ALT deals with strategy and policy issues as well as the certification of time, the certification of money, the certification of completion, major scope changes, changes in risk profile and the like.  Also generally speaking, all decisions at the ALT level for pure alliance contracts have to be unanimous.
DRBs in Pure Alliances

Strictly speaking, because of the “no blame/no dispute” culture in pure alliance contracts and the lack of recourse to litigation or remedies between the alliance participants (even for breach or negligence), there seems little role for a DRB in a pure alliance contract.

One of the strongest features of a DRB is its use in dispute prevention and dispute avoidance.

There are examples of where an ALT has appointed an independent chairman of the ALT (often with voting powers) to assist those participants at the ALT level to reach timely unanimity of views in relation to the various issues that come before the ALT.  The skill set of the independent chairman generally includes expertise in governance, process, negotiation, collaborative problem solving and conflict management.
In these circumstances, it is conceivable to view the role of the independent chairman of the ALT as a “mini-DRB” whose focus continues to be on dispute prevention, rather than dispute resolution.
Because all decisions of the ALT in the pure alliance model are required to be unanimous, there is no role for the independent chairman to exercise any casting vote or veto.  The role is to assist and promote the ALT into making timely and unanimous decisions.
DRBs in Hybrid Alliances

Because of the greater risk in hybrid alliance contracts of the owner and non-owner participants reaching disagreement in relation to breaches, scope changes, variation claims and the like, it is more probable that a DRB has a role in relation to hybrid alliance contracts.

A model for the use of a DRB in a hybrid alliance contract could be either:

(a) the traditional one or three person DRB operating in conjunction with the ALT;  or

(b) a one person DRB acting as independent chairman of the ALT with the right to exercise a casting vote in respect of decisions that come before the ALT, unless there is an agreement for all decisions to be unanimous, in which case the role of the chairman is to facilitate resolution of any potential dispute.

Conclusion

In pure alliance contracts, the dispute prevention and avoidance role of a DRB could be assumed by an independent chairman of the alliance leadership team.  In hybrid alliance contracts, there is potentially a role for a DRB itself or for a DRB trained professional to act as independent chairman at the alliance leadership team level.
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